Lydia Yousief

PO Box 17685
Nashville, TN 37217
615-861-0251
lydia.yousief@gmail.com

Match 8, 2024

Metropolitan's Clerk Office
The Honorable Austin Kyle
1 Public Square, Suite 205
Nashville, TN 37201

To Clerk Austin and to the Ethics Board members:

I, Lydia Yousief, and the undersigned community members are submitting this complaint for review by the
Ethics Board. Because of the nature of the complaint, we are requesting that outside counsel, not Metro
Legal, be brought to review and advise this complaint, since Metro Legal is implicated as enabling the
misconduct. Pursuant of the Metropolitan Code of Laws 2.222.020 I and the undersigned are reporting the
following Metropolitan Arts Commissioner:

Will Cheek, appointed by Mayor John Cooper and approved by Metropolitan Council.
The basis of this complaint revolves around the alleged breaches of the following standards of conduct:

1. Violated sunshine laws and schemed with former Commissioners Jim Schmidt and Marianne
Byrd to defund BIPOC artists on August 17, 2023 and November 2023 during a
Commission meeting; and

2. Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government; and

3. Worked actively against democratic equity work in distributing public funds.

I.  Violated Tennessee Open Meetings Act (TOMA) and schemed with former Commissioners
Jim Schmidt and Marianne Byrd to defund BIPOC artists on August 17, 2023 during a
Commission meeting

After the Metropolitan Council approved $2 million to fully fund Thrive in June 2023, the Metro Arts
Commission met on July 20, 2023 (tuinutes here). The Commission voted and approved the request from
Metro Council. Will Cheek was the only Commissioner to vote NAY (and has consistently voted against
equity as is clear from the MHRC report from March 4, 2024); Carol McCoy was the only Commissioner to
abstain. Commissioners Clarence Edward and Janet Kurtz recused themselves. Metro Arts staff sent out full
approval of funds to Thrive applicants. A Metro Legal representative also attended the vote and discussion

and approved the minutes.
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From the MHRC report published March 4, 2024:

“Not considering those four categories, Commissioner Cheek is the only Commissioner with an inconsistency
in recusals/abstentions on his vote for mid-size organizations between meetings. In an interview he disclosed
his COI due to a relationship with five large organizations: Belcourt Theater, Cheekwood, Nashville
Symphony, Country Music Hall of Fame, and the Frist Art Museum. His on-the-record disclosure includes
Oz Arts, a midsize organization, from which he should have recused himself from in the August vote, as he
did in July.”

Will Cheek should have also disclosed that both he and former Commissioner Jim Schmidt have a history
together. Jim Schmidt served on the board of the Nashville Children’s Theatre, and Will Cheek stated on the
record multiple times that he offers Nashville Children’s Theatre pro bono legal services. These connections
are detailed in the MHRC report published March 4, 2024.

Furthermore, during a special session held by the Arts Council on December 14, 2023, called on by
Councilmember Joy Styles (video here), Commissioner Will Cheek confessed to being the commissioner who
asked Metro Legal to recall the vote because of the overturning of affirmative action in June 2023.

A former board member of a multi-million “arts organization,” who left their position and also wishes to
remain anonymous, overheard staff and board at the organization threatening to sue the city if Thrive was
fully funded. They also cited affirmative action. Another staff member at another multi-million “arts
organization” in Nashville overheard the same conversation between executives during this time.

Will Cheek used the same analysis, despite Director Daniel Singh requesting multiple times for clarification on
the implications of the overturning of affirmative action (see¢ emails and texts here).

After speaking with Metro Legal on citing affirmative action, Metro Legal directed the Commission to recall
the vote on August 17, 2023 during the Commission meeting. Metro Legal issued a memo on July 24, 2023.

After recalling the vote (sce video here), Director Singh names the alleged lawsuit Metro Legal was concerned
about at 16:08. At 23:40, Commission Chair Powell emphasizes, “Now, I’'m going to open up the floor for
discussion around this particular notion. This is the time, if you have conversations to have them,” and she
pointedly looks at Jim Schmidt sitting to her right.

Both Jim Schmidt (31:22-40:04) and Marianne Byrd (23:48-28:24) speak using scripts. Their scripts cite the
same details:

1. Writing a script was necessary to know what my decision was going to be.

2. Despite the script and despite going through all the notes from December 2022-July 2023, said
commissioners were confused (and therefore not liable for their decisions).

3. This is very complicated funding,

4. 'The Commission has a “promise” to keep.

5. 'This is not racism because the Commission has a Committee of Anti-Racism and Equity.

Both Jim Schmidt and Marianne Byrd were either not present or voted AYE for the July 20th vote
respectively. During the August 20th Commission vote to fund Thrive, all three—Cheek, Schmidt, and
Byrd—voted against funding Thrive. Schmidt and Byrd both personally approached public comment
community members and apologized for voting AYE, but still claim it was their personal opinion to defund
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Thrive. All three of these commissioners use the same language when questioned about “a promise” and “so
much chaos and confusion.” Cheek used the same language during the special session with the Arts
Committee of Metro Council (se¢ video here from 59:27).

During the November 2023 Commission meeting (recording not available), Cheek and Schmidt went out to
the bathroom together between the Executive Committee meeting on Daniel’s performance and the
Commission meeting, After they came back, McCoy motioned to start a “Finance and Oversight” Committee,
Cheek and Schmidt seconded quickly after. The meeting was then adjourned since McCoy had taken the
whole time of discussion to complain about reading pdfs.

The shared language with no genuine personal connection to the choices being made on Commission since
July 2023 suggests private communications and particularly legal support in avoiding prosecution for
malfeasance. Lastly, never has Will Cheek since July 2023 participated in discussions in Commission meetings,
but will support motions and vote only.

II.  Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government;

During the Arts Council special session on December 14, 2023 (video here), Will Cheek confessed that his
connection to Nashville artists was “serving on boards” of arts organizations. When Councilmember Styles
asks him directly about his affiliations, Cheek answers (1:00:53): “T act as legal counsel to a number of
nonprofits, and yes, I have given legal advice on a pro bono basis—not paid—to a lot of nonprofits of the arts.
A lot of arts groups, yes. From the Nashville Children’s Theater to I don’t know—a bunch of ‘em.” Despite
serving on the Commission giving arts funding—-80% going to white-led organizations in Nashville~Cheek
does not name his clients/his affiliations. This places him in a position of overseeing the finances of “arts”
organizations in Nashville and simultaneously overseeing public funds to said organizations.

III.  Worked actively against democratic equity work in distributing public funds.

Will Cheek is the only commissioner who took all of the following equity stances in the Metro Arts
Commission:

1. December 2022: Cheek voted against the community-driven adoption of making
Thrive applications more accessible to individual artists by streamlining questions
and attachmeants

2. July 2023: Cheek voted against Metro Council’s funding for Thrive

3. August 2023: Cheek voted against Metro Council’s funding for Thrive after recall

4. October 2023: Cheek wanted to eliminate public comments from Commission
meetings

5. November 2023: Cheek voted for a Finance and Oversight Committee which is now
(in February 2024) holding closed meetings with Metro Legal on Director Singh’s

performance
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While other commissioners {(notably BIPOC or queer community members) have resigned, like Matia Powell,
Clarence Edwards, and Ellen Angelico, due to unaddressed racism and pressure of the Commission, Cheek
remains, ramping up his media spotlights with Wally Dietz of Metro Legal in fascist newspapers in Nashville,
notably: The Nashville Banner (12/1/2023 article here) and The Pamphleteer (1/23/2024 article here).

Whats worse, Will Cheek during his confirmation hearing in January 2023 openly lies about supporting equity
work in Metro Arts. In the MHRC report published March 4, 2024

In it [Commissioner Will Cheek’s confirmation interview for his second consecutive term] he stated: “We are
really optimistic abont the way things are going. We just took a critical vote at how we are going to allocate funding. We are very
Jocused on what we call equity, which is putting more arts funding and more support from the Commrission into neighborhoods
and arts that have been traditionally overlooked by the Commission.” This statement appears contradictory when
compared to his nay vote on the December funding formula and his continued nay votes in July and August
2023.

Finally, I encourage Ethics board members to review this article on Will Cheek’s participation in the active
dismemberment of equity-based work at Metro Arts: Crumboling Numbers: Unraveling the Fiscal Artistey in

Nashville’s Finances by Mike Lacy.

While Will Cheek says he’s for equity (which is the baseline for every person), his actions and voting patterns
prove otherwise. Furthermore, the March 4th MHRC confirms his racist and classist biases in his own words:
“If you receive $10,000, who is following up with you to see what you do? Did you go to Kroger and shop?
Or did you put on the arts production that you were supposedly going to do with that money?” They prove
that he is more interested in keeping power and public subsidies with his clients and not with the people of
Nashville. Because he is clearly working on behalf of large institutions against Nashville artists and small
organizations, we are asking this Board to file a resolution with the Metropolitan Council to censure this
individual from serving on any board or commission in Metropolitan Nashville.

Respectfully submitted,

Alayna Anderson
Christine Hall \

Lydia Yousief
Sangeetha Ekambaram
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FREDDIE O’CONNELL } D _f 4 DEPARTMENT OF LAW
MAYOR ZYTINUN METROPOLITAN COURTHOUSE, SUITE 108
. P.O. BOX 196300
WALLACE W. DIETZ NASHVILLE, TENNESSEE 37219-6300
DIRECTOR OF LAW (615) 862-6341 « (615) 862-6352 FAX
TO: MEMBERS, BOARD OF ETHICAL CONDUCT

FROM: THOMAS CROSS, DEPUTY DIRECTOR OF LAW
COURTNEY MOHAN, ASSOCIATE METROPOLITAN ATTORNEY

RE: DEPARTMENT OF LAW REPORT — ETHICS COMPLAINT OF
LYDIA YOUSIEF AGAINST FORMER ARTS COMMISSION BOARD
MEMBER WILL CHEEK

DATE: MARCH 27, 2024

I. BACKGROUND AND RECOMMENDATION

On March 8, 2024, Lydia Yousief! filed an ethics complaint against Will Cheek, a
former member of the Metropolitan Arts Commission (“Arts Commission”).2 The
complaint alleges that Mr. Cheek violated the Tennessee Open Meetings Act, worked for
arts organizations while taking action regarding distribution of funds to those
organizations, and failed to take action to distribute Arts Commission funds in an equitable
manner.3

It is the opinion of the Department of Law that one of the allegations described in
the Complaint, if true, could be deemed a violation of the Standards of Conduct—namely
that Mr. Cheek’s outside relationship with other arts organizations could have improperly
influenced his independent judgment and votes as a commissioner. The Department of
Law recommends that the remainder of the claims set forth in the Complaint be dismissed.

1 The Complaint states that it was submitted by Alayna Anderson, Christine Hall, Lydia Yousief, and Sangeetha
Ekambaram. However, only Lydia Yousief signed the Complaint. Because Metropolitan Code §
2.222.040(C)(1)(b) requires that a complaint “be signed by the complainant and notarized,” only Lydia Yousief
is considered a complainant.

2 The signed and notarized March 8, 2024 complaint of Lydia Yousief is attached as Exhibit A.

3 For putrposes of accessing links embedded therein, the unsigned complaint of Lydia Yousief is attached as
Exhibit B.
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II. DUTY OF THE DEPARTMENT OF LAW

Metropolitan Code § 2.222.040(C)(1)(e) requires the Department of Law to evaluate
the Complaint and issue a report advising whether the facts alleged, if true, would give rise
to a violation of the Standards of Conduct and recommending either that the Complaint
be dismissed or that the Board conduct a hearing.

The Complainant requests that outside counsel rather than the Department of Law
review the complaint. The Complaint does not list any employee of the Department of
Law as a respondent or assert ethical violations against the Department of Law.
Nonetheless, the attorneys mentioned by name in the Complaint and referenced in the
Metro Human Relations Commission (“MHRC”) report (described below) were not
involved in the preparation of this report.

III. THE BOARD’S JURISDICTION

At the time the Complaint was filed, Mr. Cheek was an active member of the Arts
Commission. Mr. Cheek subsequently resigned as a commissioner. This Board has the
authority “[tjo conduct an investigation and make recommendations about any member’s
conduct as provided [in subsection C of Metropolitan Code § 2.222.040].”# Section (C)
provides that “[ajny person may submit a complaint alleging that any one or
more...members of a metropolitan government board or commission have violated the
standards of conduct or an executive order currently in effect which regulates the ethical
standards of conduct for employees of the metropolitan government.”> Chapter 2.222 of
the Metropolitan Code does not address whether complaints may be filed against former
commission members. However, this Complaint was filed when Mr. Cheek was still an
active member of the Arts Commission. And some of the remedies available to the Board
upon a finding of a violation of the Standards of Conduct could be pursued against a

4 Metropolitan Code § 2.222.040(A)(5).

5> Metropolitan Code § 2.222.040(C)(1)(a).
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former commission member, so the Complaint is not wholly moot.¢ Upon finding a
violation, the Board may:

i. Recommend to the council that the elected official or member of the board
or commission be censured;

ii. Recommend to the violating elected official or member of a board or
commission resign his or her respective position;

iii. Refer the matter to the district attorney general for appropriate action;
and/or

iv. Refer the matter to the director of law with a request that appropriate
civil action be instituted by the metropolitan government for restitution or
other relief.”

Because Mr. Cheek has already resigned, the second of these actions is not available.

III. ALLEGATIONS IN THE COMPLAINT

A. Background

Among its responsibilities, Arts Commission distributes funds for Arts projects.®
The Arts Commission met on July 20, 2023, to discuss and vote on the distribution of
funds to Thrive applicants and nonprofit applicants.” The Arts Commission met again on
August 17, 2023, rescinded its July vote, and reconsidered how the funds should be
distributed,!? ultimately voting to adopt a different funding arrangement than it had
approved at the July meeting.!! On March 4, 2024, following the receipt of a Title VI

¢ The Complainant asks “this Board to file a resolution with the Metropolitan Council to censure this individual
from serving on any board or commission in Metropolitan Nashville.” A “censure” is defined as “[a]n official
reprimand or condemnation; an authoritative expression of disapproval or blame; reproach.” CENSURE,
Black's Law Dictionary (11th ed. 2019). To the extent the Complainant requests that Mr. Cheek be barred
from serving on another board or commission in the future, such an action is outside the definition of a
“censure” and is not among the four actions available to the Board pursuant to Metropolitan Code §
2.222.040(C)(3)(a).

7 Metropolitan Code § 2.222.040(C)(3)(a).

8 Metropolitan Code § 2.112.040(D), (H).

9 See Exhibit C, Minutes from July 20, 2023 Arts Commission Meeting.

10 See Exhibit D, Minutes from August 17, 2023 Arts Commission Meeting.

11 I
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complaint filed in October 2023, the MHRC released a report evaluating the actions of the
Arts Commission related to the distribution of funds.

B. Summary of Allegations

The Complaint alleges that Mr. Cheek violated the Standards of Conduct through
the following acts:

e Having private communications with other Commissioners regarding Arts
Commission business in violation of the Tennessee Open Meetings Act;

e Providing pro bono legal counsel to arts organizations while serving as an Arts

Commission member and making decisions regarding funding of such
organizations; and

e Taking actions that are against the equitable distributions of grant funding such
as:

% Voting against funding for Thrive applicants;

¢ Making misleading statements about his support of equity in grant funding
at his January 2023 confirmation hearing; and

< Having biases in favor of organizations he is associated with.

IV. ANALYSIS OF THE COMPLAINT

The Metropolitan Standards of Conduct were enacted in response to state
legislation mandating that local governmental entities adopt ethical standards for all

officials and employees of such entities.!2 The intent of the state legislation is set forth in
Tenn. Code. Ann. § 8-17-101 as follows:

It is the intent of the general assembly that the integrity of the processes of
local government be secured and protected from abuse. The general
assembly recognizes that holding public office and public employment is a

12 §ee Tenn. Code Ann. § 8-17-103.
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public trust and that citizens of Tennessee are entitled to an ethical,
accountable and incorruptible government.

The term “ethical standards” is defined in the state enabling statute and excludes
policies or procedures related to operational aspects of governmental entities:

“Ethical standards” includes rules and regulations regarding limits on,
and/or reasonable and systematic disclosure of, gifts or other things of value
received by officials and employees that impact or appear to impact their
discretion, and shall include rules and regulations regarding reasonable and
systematic disclosure by officials and employees of their personal interests
that impact or appear to impact their discretion. The term “ethical
standards” does not include personnel or employment policies or policies or
procedures related to operational aspects of governmental entities; ... .13

The Standards of Conduct, when read in conjunction with the state law requiring
the adoption of ethical standards, are intended to protect and secure the processes of local
government from corruption. The state enabling legislation and the Standards of Conduct
are aimed at disclosure of interests, financial improprieties, improper influence of officials,
and acceptance of benefits by officials.

A. First Allegation: Violation of the Tennessee Open Meetings Act

The Complaint asserts Mr. Cheek violated the Tennessee Open Meetings Act!# by
discussing Arts Commission business with other commissioners outside of public
meetings. The Open Meetings Act does not address the kinds of conflicts of interest and
financial improprieties that are the focus of the Standards of Conduct. The Open Meetings
Act instead establishes procedures for the conduct of public meetings and generally
requires that members of the public be permitted to attend and observe. The Open
Meetings Act provides the mechanisms for its own enforcement.’> Metropolitan Code §
2.222.040 does not provide a remedy for a violation of the Open Meetings Act.
Accordingly, the Complaint’s allegations related to the Open Meetings Act, even if true,
would not support a finding that a violation of the Standards of Conduct has occurred.

13 Tenn. Code Ann. §8-17-102(2)(3).
14 Tenn. Code Ann. § 8-44-101 ¢ seq.

15 Tenn. Code. Ann. § 8-44-1006.
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B. Second Allegation: Conflict of Interest Arising from the Provision of Pro
Bono Legal Services to Arts Organizations Seeking Funding from the Arts
Commission

The Complaint alleges Mr. Cheek violated the Standards of Conduct by
“[p]rovid[ing] services for compensation, directly or indirectly, to a person or organization
who is requesting an approval, action, or determination from the metropolitan
government.” 'The Complaint states that Mr. Cheek served on the boards of arts
organizations and provided pro bono legal advice to “a lot” of nonprofit arts organizations,
though only the Nashville Children’s Theater is specifically listed as a client.

Metropolitan Code § 2.222.020(n) provides that employees, including board and
commission members, “shall not provide services for compensation, directly or indirectly,
to a person or organization who is requesting an approval, action, or determination from
the metropolitan government.” The Complaint alleges that Mr. Cheek was “in a position
of overseeing the finances of ‘“arts” organizations in Nashville and simultaneously
overseeing public funds to said organizations.” However, the Complaint does not allege
that Mr. Cheek received compensation from any of the organizations. Rather, it states that
he provided pro bono legal advice, necessarily meaning he was not compensated for his
services. The Complaint also does not allege that Mr. Cheek received any compensation
for his service as a board member for any arts organizations.

The facts alleged in the Complaint, if true, would not support a conclusion that Mr.
Cheek received direct or indirect compensation from the organizations at issue. Thus no
violation of the Standards of Conduct could be based on them.

C. Third Allegation: Acting Against Democratic Equity Work in the
Distribution of Public Funds

The complaint asserts that Mr. Cheek sought to disrupt equitable funding of artists
and small organizations through his votes as a commissioner. Metropolitan Code §
2.222.040(C) requires that a complaint contain a “[sjummary of the facts giving rise to the
complaint” and an “[e]xplanation of why those facts constitute a violation of the standards
of conduct....” The Complaint fails to meet this requirement in that it does not specify
how any specific Standard of Conduct would be violated by “[w]ork|ing] actively against
democratic equity work in distributing public funds.” But given a broad construction, the
Complaint could implicate conflicts of interest concerns.
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The Complaint refers to Mr. Cheek’s association with various arts organizations
while serving on the Arts Commission. In particular, the Complaint references the
tollowing:

e Quoting the MHRC report: “Commissioner Cheek is the only Commissioner
with an inconsistency in recusals/abstentions on his vote for mid-size
organizations between meetings. In an interview he disclosed his [conflict of
interest] due to a relationship with five large organizations: Belcourt Theater,
Cheekwood, Nashville Symphony, County Music Hall of Fame, and the Frist
Art Museum. His on-the-record disclosure includes Oz Arts, a midsize
organization, from which he should have recused himself from in the August
vote, as he did in July;”

e Mr. Cheek and another former commissioner, Jim Schmidt, both having worked
with the Nashville Children’s Theater;

e Mr. Cheek served on boards of arts organizations;
e Mr. Cheek provided pro bono legal advice to nonprofits arts organizations;

e That Mr. Cheek is “more interested in keeping power and public subsidies with
his client and not with the people of Nashville;”

e That Mr. Cheek “is clearly working on behalf of large institutions against
Nashville artists and small organizations.”

The MHRC report, as incorporated in the Complaint, includes the following additional
information:

e DPage 48 of the MHRC report states that Mr. Cheek completed an annual conflict
of interest disclosure form for the Arts Commission in July 2023. On the form,
when asked about “Arts organizations with which you, or any members of your
household, are currently associated, and the relationship,” Mr. Cheek stated that
he was “[lJegal counsel to Oz Arts, Cheekwood, Symphony, [and] Frist” and
listed them as midsize or large organizations.

e Page 50 of the MHRC report includes a table of the commissioners’ votes at the
July 20, 2023 and August 17, 2023 Arts Commission meetings. At the July 20,
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2023 meeting, Mr. Cheek recused himself from the votes concerning funding
for midsize and large organizations. At the August 17, 2023 meeting, Mr. Cheek
voted for funding for midsize organizations but recused himself from the vote
for funding for large organizations.

1. Conflict of Interest under Metropolitan Code § 2.222.020(m)

Metropolitan Code § 2.222.020(m) provides that employees “[s]hall not violate the
direct or indirect conflict of interest, consulting, lobbying, or any other requirements of
state law existing or which may be adopted regulating the conduct of municipal or county
officials or employees.” Direct and indirect interests are defined by reference to T.C.A. §
12-4-101, et seq., and 6-54-107, et seq.' A person has a direct interest in a business entity
if that person is the “sole proprietor, a partner, or the person having the controlling
interest.” T.C.A. § 12-4-101(a).!” An indirect interest in a business entity is one in which
a person has a pecuniary interest but may not be able to exercise control. Tenn. Op. Att'y
Gen. No. 12-09 (Jan. 20, 2012). See also Gardner v. Nashville Hous. Auth. of Metro. Gov't
of Nashville & Davidson C?y., Tennessee, 514 F.2d 38, 41 (6th Cir. 1975) (conflict of interest
for a public official entails “a clash between the public interest and the private pecuniary
interest of the individual concerned.”)

The Complaint does not allege facts to support that Mr. Cheek has any ownership
interest, controlling power, or a pecuniary interest in any of the organizations that sought
arts funding while he was on the Arts Commission and thus could not support a finding
that Mr. Cheek violated Metropolitan Code § 2.222.020(m).

11. Conflict of Interest under Metropolitan Code § 2.222.020(o)

Metropolitan Code § 2.222.020(o) states that employees ““[s|hall not accept other
employment or engage in outside activities which might impair their independent judgment
in the performance of their public duty.” A conflict of interest may arise when an
individual’s duty to an outside organization “to act in the interest of the organization and
its members could conflict with his or her duty” as a member of governmental board or

16 §ee Metropolitan Code § 2.222.010(4), (6).

17 Tenn. Code Ann. § 6-54-107(a) is similar.
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commission, particularly when approving or negotiating a contract between the two
entities.!8 In such a situation, recusal is appropriate.!?

As noted above, the Complaint and referenced MHRC report allege that Mr.
Cheek’s engagement with other arts organizations as a board member or legal advisor
impacted his actions as a commissioner. The allegations include Mr. Cheek’s inconsistency
in recusing or abstaining from votes that concerned funding for organizations with which
he was associated as pro bono counsel or board member. In particular, Mr. Cheek disclosed
in July 2023 that he provided legal counsel to a midsize organization but did not abstain
from the vote regarding midsize organization funding in August 2023. These allegations,
if true, could support a finding of a violation of the Standards of Conduct (0). The
Department of Law recommends that the Board conduct a public hearing on this
allegation.

V. CONCLUSION

It is the opinion of the Department of Law that one of the allegations described in
the Complaint filed by Lydia Yousief, if true, could be deemed to be a violation of the
Standards of Conduct—namely that Mr. Cheek’s outside relationship with other arts
organizations could have improperly influenced on his independent judgment as a
commissioner. Therefore, the Department of LLaw recommends that the Board of Ethical
Conduct hold a hearing as to this allegation only. Evaluation of veracity of the facts alleged
in the Complaint and the determination whether a violation occurred are ultimately the
responsibilities of the Board of Ethical Conduct during the hearing process. The
Department of Law recommends that the remainder of the claims set forth in the
Complaint be dismissed.

The Board is not bound by the Department of Law’s recommendations.2

18 §ee Tenn. Op. Att’y Gen. No. 23-001 (Jan. 19, 2023).
19 14

2 See Metropolitan Code § 2.222.040(C)(1).

{N0603099.1}



Exhibit A — Signed and Notarized Complaint of Lydia
Yousief Against Will Cheek

{N0603106.1}



Lydia Yousief

PO Box 17685
Nashville, TN 37217
615-861-0251
lydia.yousief@gmail.com

Match 8, 2024

Metropolitan's Clerk Office
The Honorable Austin Kyle
1 Public Square, Suite 205
Nashville, TN 37201

To Clerk Austin and to the Ethics Board members:

I, Lydia Yousief, and the undersigned community members are submitting this complaint for review by the
Ethics Board. Because of the nature of the complaint, we are requesting that outside counsel, not Metro
Legal, be brought to review and advise this complaint, since Metro Legal is implicated as enabling the
misconduct. Pursuant of the Metropolitan Code of Laws 2.222.020 I and the undersigned are reporting the
following Metropolitan Arts Commissioner:

Will Cheek, appointed by Mayor John Cooper and approved by Metropolitan Council.
The basis of this complaint revolves around the alleged breaches of the following standards of conduct:

1. Violated sunshine laws and schemed with former Commissioners Jim Schmidt and Marianne
Byrd to defund BIPOC artists on August 17, 2023 and November 2023 during a
Commission meeting; and

2. Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government; and

3. Worked actively against democratic equity work in distributing public funds.

I.  Violated Tennessee Open Meetings Act (TOMA) and schemed with former Commissioners
Jim Schmidt and Marianne Byrd to defund BIPOC artists on August 17, 2023 during a
Commission meeting

After the Metropolitan Council approved $2 million to fully fund Thrive in June 2023, the Metro Arts
Commission met on July 20, 2023 (tuinutes here). The Commission voted and approved the request from
Metro Council. Will Cheek was the only Commissioner to vote NAY (and has consistently voted against
equity as is clear from the MHRC report from March 4, 2024); Carol McCoy was the only Commissioner to
abstain. Commissioners Clarence Edward and Janet Kurtz recused themselves. Metro Arts staff sent out full
approval of funds to Thrive applicants. A Metro Legal representative also attended the vote and discussion

and approved the minutes.

* To view this digital complaint and to access the hyperlinks, use this QR code.



From the MHRC report published March 4, 2024:

“Not considering those four categories, Commissioner Cheek is the only Commissioner with an inconsistency
in recusals/abstentions on his vote for mid-size organizations between meetings. In an interview he disclosed
his COI due to a relationship with five large organizations: Belcourt Theater, Cheekwood, Nashville
Symphony, Country Music Hall of Fame, and the Frist Art Museum. His on-the-record disclosure includes
Oz Arts, a midsize organization, from which he should have recused himself from in the August vote, as he
did in July.”

Will Cheek should have also disclosed that both he and former Commissioner Jim Schmidt have a history
together. Jim Schmidt served on the board of the Nashville Children’s Theatre, and Will Cheek stated on the
record multiple times that he offers Nashville Children’s Theatre pro bono legal services. These connections
are detailed in the MHRC report published March 4, 2024.

Furthermore, during a special session held by the Arts Council on December 14, 2023, called on by
Councilmember Joy Styles (video here), Commissioner Will Cheek confessed to being the commissioner who
asked Metro Legal to recall the vote because of the overturning of affirmative action in June 2023.

A former board member of a multi-million “arts organization,” who left their position and also wishes to
remain anonymous, overheard staff and board at the organization threatening to sue the city if Thrive was
fully funded. They also cited affirmative action. Another staff member at another multi-million “arts
organization” in Nashville overheard the same conversation between executives during this time.

Will Cheek used the same analysis, despite Director Daniel Singh requesting multiple times for clarification on
the implications of the overturning of affirmative action (see¢ emails and texts here).

After speaking with Metro Legal on citing affirmative action, Metro Legal directed the Commission to recall
the vote on August 17, 2023 during the Commission meeting. Metro Legal issued a memo on July 24, 2023.

After recalling the vote (sce video here), Director Singh names the alleged lawsuit Metro Legal was concerned
about at 16:08. At 23:40, Commission Chair Powell emphasizes, “Now, I’'m going to open up the floor for
discussion around this particular notion. This is the time, if you have conversations to have them,” and she
pointedly looks at Jim Schmidt sitting to her right.

Both Jim Schmidt (31:22-40:04) and Marianne Byrd (23:48-28:24) speak using scripts. Their scripts cite the
same details:

1. Writing a script was necessary to know what my decision was going to be.

2. Despite the script and despite going through all the notes from December 2022-July 2023, said
commissioners were confused (and therefore not liable for their decisions).

3. This is very complicated funding,

4. 'The Commission has a “promise” to keep.

5. 'This is not racism because the Commission has a Committee of Anti-Racism and Equity.

Both Jim Schmidt and Marianne Byrd were either not present or voted AYE for the July 20th vote
respectively. During the August 20th Commission vote to fund Thrive, all three—Cheek, Schmidt, and
Byrd—voted against funding Thrive. Schmidt and Byrd both personally approached public comment
community members and apologized for voting AYE, but still claim it was their personal opinion to defund

* To view this digital complaint and to access the hyperlinks, use this QR code.



Thrive. All three of these commissioners use the same language when questioned about “a promise” and “so
much chaos and confusion.” Cheek used the same language during the special session with the Arts
Committee of Metro Council (se¢ video here from 59:27).

During the November 2023 Commission meeting (recording not available), Cheek and Schmidt went out to
the bathroom together between the Executive Committee meeting on Daniel’s performance and the
Commission meeting, After they came back, McCoy motioned to start a “Finance and Oversight” Committee,
Cheek and Schmidt seconded quickly after. The meeting was then adjourned since McCoy had taken the
whole time of discussion to complain about reading pdfs.

The shared language with no genuine personal connection to the choices being made on Commission since
July 2023 suggests private communications and particularly legal support in avoiding prosecution for
malfeasance. Lastly, never has Will Cheek since July 2023 participated in discussions in Commission meetings,
but will support motions and vote only.

II.  Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government;

During the Arts Council special session on December 14, 2023 (video here), Will Cheek confessed that his
connection to Nashville artists was “serving on boards” of arts organizations. When Councilmember Styles
asks him directly about his affiliations, Cheek answers (1:00:53): “T act as legal counsel to a number of
nonprofits, and yes, I have given legal advice on a pro bono basis—not paid—to a lot of nonprofits of the arts.
A lot of arts groups, yes. From the Nashville Children’s Theater to I don’t know—a bunch of ‘em.” Despite
serving on the Commission giving arts funding—-80% going to white-led organizations in Nashville~Cheek
does not name his clients/his affiliations. This places him in a position of overseeing the finances of “arts”
organizations in Nashville and simultaneously overseeing public funds to said organizations.

III.  Worked actively against democratic equity work in distributing public funds.

Will Cheek is the only commissioner who took all of the following equity stances in the Metro Arts
Commission:

1. December 2022: Cheek voted against the community-driven adoption of making
Thrive applications more accessible to individual artists by streamlining questions
and attachmeants

2. July 2023: Cheek voted against Metro Council’s funding for Thrive

3. August 2023: Cheek voted against Metro Council’s funding for Thrive after recall

4. October 2023: Cheek wanted to eliminate public comments from Commission
meetings

5. November 2023: Cheek voted for a Finance and Oversight Committee which is now
(in February 2024) holding closed meetings with Metro Legal on Director Singh’s

performance

~ To view this digital complaint and to access the hyperlinks, use this QR code.



While other commissioners {(notably BIPOC or queer community members) have resigned, like Matia Powell,
Clarence Edwards, and Ellen Angelico, due to unaddressed racism and pressure of the Commission, Cheek
remains, ramping up his media spotlights with Wally Dietz of Metro Legal in fascist newspapers in Nashville,
notably: The Nashville Banner (12/1/2023 article here) and The Pamphleteer (1/23/2024 article here).

Whats worse, Will Cheek during his confirmation hearing in January 2023 openly lies about supporting equity
work in Metro Arts. In the MHRC report published March 4, 2024

In it [Commissioner Will Cheek’s confirmation interview for his second consecutive term] he stated: “We are
really optimistic abont the way things are going. We just took a critical vote at how we are going to allocate funding. We are very
Jocused on what we call equity, which is putting more arts funding and more support from the Commrission into neighborhoods
and arts that have been traditionally overlooked by the Commission.” This statement appears contradictory when
compared to his nay vote on the December funding formula and his continued nay votes in July and August
2023.

Finally, I encourage Ethics board members to review this article on Will Cheek’s participation in the active
dismemberment of equity-based work at Metro Arts: Crumboling Numbers: Unraveling the Fiscal Artistey in

Nashville’s Finances by Mike Lacy.

While Will Cheek says he’s for equity (which is the baseline for every person), his actions and voting patterns
prove otherwise. Furthermore, the March 4th MHRC confirms his racist and classist biases in his own words:
“If you receive $10,000, who is following up with you to see what you do? Did you go to Kroger and shop?
Or did you put on the arts production that you were supposedly going to do with that money?” They prove
that he is more interested in keeping power and public subsidies with his clients and not with the people of
Nashville. Because he is clearly working on behalf of large institutions against Nashville artists and small
organizations, we are asking this Board to file a resolution with the Metropolitan Council to censure this
individual from serving on any board or commission in Metropolitan Nashville.

Respectfully submitted,

Alayna Anderson
Christine Hall \

Lydia Yousief
Sangeetha Ekambaram

" To view this digital complaint and to access the hyperlinks, use this QR code.
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Lydia Yousief

PO Box 17685
Nashville, TN 37217
615-861-0251

lvdia.vousief(@gmail.com

March 8, 2024

Metropolitan's Clerk Office
The Honorable Austin Kyle
1 Public Square, Suite 205
Nashville, TN 37201

To Clerk Austin and to the Ethics Board members:

1, Lydia Yousief, and the undersigned community members are submitting this complaint for review by the
Ethics Board. Because of the nature of the complaint, we are requesting that outside counsel, not Metro
Legal, be brought to review and advise this complaint, since Metro Legal is implicated as enabling the
misconduct. Pursuant of the Metropolitan Code of Laws 2.222.020 I and the undersigned are reporting the
following Metropolitan Arts Commissioner:

Will Cheek, appointed by Mayor John Cooper and approved by Metropolitan Council.
The basis of this complaint revolves around the alleged breaches of the following standards of conduct:

1. Violated sunshine laws and schemed with former Commissioners Jim Schmidt and Marianne
Byrd to defund BIPOC artists on August 17, 2023 and November 2023 during a
Commission meeting; and

2. Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government; and

3. Worked actively against democratic equity work in distributing public funds.

I.  Violated Tennessee Open Meetings Act (TOMA) and schemed with former Commissioners
Jim Schmidt and Marianne Byrd to defund BIPOC artists on August 17, 2023 during a
Commission meeting

After the Metropolitan Council approved $2 million to fully fund Thrive in June 2023, the Metro Arts
Commission met on July 20, 2023 (minutes here). The Commission voted and approved the request from
Metro Council. Will Cheek was the only Commissioner to vote NAY (and has consistently voted against
equity as is clear from the MHRC report from March 4, 2024); Carol McCoy was the only Commissioner to

abstain. Commissioners Clarence Edward and Janet Kurtz recused themselves. Metro Arts staff sent out full
approval of funds to Thrive applicants. A Metro Legal representative also attended the vote and discussion
and approved the minutes.

To view this digital complaint and to access the hyperlinks, use this QR code.
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From the MHRC report published March 4, 2024:

“Not considering those four categories, Commissioner Cheek is the only Commissioner with an
inconsistency in recusals/abstentions on his vote for mid-size organizations between meetings. In an
interview he disclosed his COI due to a relationship with five large organizations: Belcourt Theater,
Cheekwood, Nashville Symphony, Country Music Hall of Fame, and the Frist Art Museum. His on-the-
record disclosure includes Oz Arts, a midsize organization, from which he should have recused himself from
in the August vote, as he did in July.”

Will Cheek should have also disclosed that both he and former Commissioner Jim Schmidt have a history
together. Jim Schmidt served on the board of the Nashville Children’s Theatre, and Will Cheek stated on the
record multiple times that he offers Nashville Children’s Theatre pro bono legal services. These connections
are detailed in the MHRC report published March 4, 2024.

Furthermore, during a special session held by the Arts Council on December 14, 2023, called on by
Councilmember Joy Styles (video here), Commissioner Will Cheek confessed to being the commissioner who
asked Metro Legal to recall the vote because of the overturning of affirmative action in June 2023.

A former board member of a multi-million “arts organization,” who left their position and also wishes to
remain anonymous, overheard staff and board at the organization threatening to sue the city if Thrive was
fully funded. They also cited affirmative action. Another staff member at another multi-million “arts
organization” in Nashville overheard the same conversation between executives during this time.

Will Cheek used the same analysis, despite Director Daniel Singh requesting multiple times for clarification
on the implications of the overturning of affirmative action (sec emails and texts here).

After speaking with Metro Legal on citing affirmative action, Metro Legal directed the Commission to recall
the vote on August 17, 2023 during the Commission meeting. Metro Legal issued a memo on July 24, 2023.

After recalling the vote (see video here), Director Singh names the alleged lawsuit Metro Legal was concerned
about at 16:08. At 23:40, Commission Chair Powell emphasizes, “Now, I’'m going to open up the floor for
discussion around this particular notion. This is the time, if you have conversations to have them,” and she
pointedly looks at Jim Schmidt sitting to her right.

Both Jim Schmidt (31:22-40:04) and Marianne Byrd (23:48-28:24) speak using scripts. Their scripts cite the
same details:

1. Writing a script was necessary to know what my decision was going to be.

2. Despite the script and despite going through all the notes from December 2022-July 2023, said
commissioners were confused (and therefore not liable for their decisions).

3. This is very complicated funding.

4. The Commission has a “promise” to keep.

5. This is not racism because the Commission has a Committee of Anti-Racism and Equity.

Both Jim Schmidt and Marianne Byrd were either not present or voted AYE for the July 20th vote
respectively. During the August 20th Commission vote to fund Thrive, all three—Cheek, Schmidt, and Byrd—
voted against funding Thrive. Schmidt and Byrd both petsonally approached public comment community
members and apologized for voting AYE, but still claim it was their personal opinion to defund Thrive. All

To view this digital complaint and to access the hyperlinks, use this QR code.
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three of these commissioners use the same language when questioned about “a promise” and “so much chaos
and confusion.” Cheek used the same language during the special session with the Arts Committee of Metro
Council (see video here from 59:27).

During the November 2023 Commission meeting (recording not available), Cheek and Schmidt went out to
the bathroom together between the Executive Committee meeting on Daniel’s performance and the
Commission meeting. After they came back, McCoy motioned to start a “Finance and Oversight”
Committee, Cheek and Schmidt seconded quickly after. The meeting was then adjourned since McCoy had
taken the whole time of discussion to complain about reading pdfs.

The shared language with no genuine personal connection to the choices being made on Commission since
July 2023 suggests private communications and particularly legal support in avoiding prosecution for
malfeasance. Lastly, never has Will Cheek since July 2023 participated in discussions in Commission meetings,
but will support motions and vote only.

II.  Provided services for compensation, directly or indirectly, to a person or organization who is
requesting an approval, action, or determination from the metropolitan government;

During the Arts Council special session on December 14, 2023 (video here), Will Cheek confessed that his
connection to Nashville artists was “serving on boards” of arts organizations. When Councilmember Styles
asks him directly about his affiliations, Cheek answers (1:00:53): “I act as legal counsel to a number of
nonprofits, and yes, I have given legal advice on a pro bono basis—not paid—to a lot of nonprofits of the arts.
A lot of arts groups, yes. From the Nashville Children’s Theater to I don’t know—a bunch of ‘em.” Despite
serving on the Commission giving arts funding—80% going to white-led organizations in Nashville—Check
does not name his clients/his affiliations. This places him in a position of overseeing the finances of “arts”

organizations in Nashville and simultancously overseeing public funds to said organizations.

III.  Worked actively against democratic equity work in distributing public funds.

Will Cheek is the only commissioner who took all of the following equity stances in the Metro Arts
Commission:

1. December 2022: Cheek voted against the community-driven adoption of making
Thrive applications more accessible to individual artists by streamlining questions
and attachments

2. July 2023: Cheek voted against Metro Council’s funding for Thrive

3. August 2023: Cheek voted against Metro Council’s funding for Thrive after recall

4. October 2023: Cheek wanted to eliminate public comments from Commission
meetings

5. November 2023: Cheek voted for a Finance and Oversight Committee which is
now (in February 2024) holding closed meetings with Metro Legal on Director
Singh’s performance

To view this digital complaint and to access the hyperlinks, use this QR code.
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While other commissioners (notably BIPOC or queer community members) have resigned, like Matia Powell,
Clarence Edwards, and Ellen Angelico, due to unaddressed racism and pressure of the Commission, Cheek

remains, ramping up his media spotlights with Wally Dietz of Metro Legal in fascist newspapers in Nashville,
notably: The Nashville Banner (12/1/2023 article here) and The Pamphleteer (1/23 /2024 article here).

What’s worse, Will Cheek during his confirmation hearing in January 2023 openly lies about supporting equity
work in Metro Arts. In the MHRC report published March 4, 2024,

In it [Commissioner Will Cheek’s confirmation interview for his second consecutive term| he stated: “We are
really optimistic about the way things are going. We just took a critical vote at how we are going to allocate funding. We are very
Jocused on what we call equity, which is putting more arts funding and more support from the Commission into neighborhoods
and arts that have been traditionally overlooked by the Commission.” This statement appears contradictory when

compared to his nay vote on the December funding formula and his continued nay votes in July and August
2023.

Finally, I encourage Ethics board members to review this article on Will Cheek’s participation in the active
dismemberment of equity-based work at Metro Arts: Crumboling Numbers: Unraveling the Fiscal Artistry in

Nashville’s Finances by Mike Lacy.

While Will Cheek says he’s for equity (which is the baseline for every person), his actions and voting patterns
prove otherwise. Furthermore, the March 4th MHRC confirms his racist and classist biases in his own words:
“If you receive $10,000, who is following up with you to see what you do? Did you go to Kroger and shop?
Or did you put on the arts production that you were supposedly going to do with that money?” They prove
that he is more interested in keeping power and public subsidies with his clients and not with the people of
Nashville. Because he is clearly working on behalf of large institutions against Nashville artists and small
organizations, we are asking this Board to file a resolution with the Metropolitan Council to censure this
individual from serving on any board or commission in Metropolitan Nashville.

Respectfully submitted,

Alayna Anderson
Christine Hall

Lydia Yousief
Sangeetha Ekambaram

To view this digital complaint and to access the hyperlinks, use this QR code.
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METRO ARTS
NASHVILLE OFFICE OF ARTS «» CULTURE
MINUTES

Metro Arts Board of Commissioners
July 20, 2023, 12:30 p.m. - 2:30 p.m.
Metro Southeast Building, Green Hills Room
1417 Murfreesboro Pk.

Nashville, TN 37217

Commissioners Present: Matia Powell (Chair), Ellen Angelico (Vice Chair), Sheri Nichols Bucy, Marianne
Byrd, Will Cheek, Clarence Edward, Janet Kurtz, Leah Dupree Love, Carol McCoy, Diana Perez, Paul
Polycarpou, Jim Schmidt, Campbell West, and Daniel Singh (Executive Director, non-voting, ex-officio)

Commissioners Absent: Dexter Brewer (Secretary), Darek Bell

Metro Staff Present: Metro Arts: Chuck Beard, Mollie Berliss, Erika Burnett, Vivian Foxx, lan Myers,
Atilio Murga, Anne-Leslie Owens, Jesse Ross, Jonathan Saad, Nyamal Tuor; Metro Legal: Tessa Ortiz-
Marsh; Consultants: Dana Parsons, Justin Laing

Guests: Alan Fey, Jess Strauss, Louisa Glenn, Isabel Tipton-Krispin, Janet Yavez, Seth Feman, Jane
MacCleod, Alan Valentine, Robyn Majors, Bridget Bailey, Jennifer Haston, Sharon Cheek, Waverly Ann
Harris, Laura Amonl, Lee Carrol, Vill Palm, Dexter Evans, Joseph Gutierrez, Nina Adell, Drew Ogle, Sandy
Obodzinski, Reverend Venita Lewis, Mike Floss, Kaki Friskics-Warren, Celine Thackston, Amber Banks,
William "Bill" Jeffries, Bannin Bouldin, Councilmember Delishia Porterfield

METRO ARTS MISSION:
Drive an Equitable and Vibrant Community through the Arts

A. Call to Order, Welcome, and Land Acknowledgement
a. Chair Matia Powell called the meeting to order at 12:31 p.m. She welcomed all in
attendance and led those gathered in reading the land acknowledgment.



B. Public Comment

a.

Joseph Guitterez: Joseph Gutierrez, Executive Director at API Middle Tennessee,
addressed the funding scenarios, emphasizing the vital role of arts and culture in the
thriving liberation of his community. He urged the commission to prioritize small and
BIPOC organizations, pointing out that only 20 cents of every $100 is allocated nationally
to Asian Pacific Islander organizations. He stressed the significance of directing funds
towards small and BIPOC organizations that require financial support to achieve broader
objectives.

Nina Adell: Nina Adell, representing the Immigrants Writes Program in Nashville,
advocated for a focus on small and BIPOC organizations in funding allocation. She
highlighted the importance of recognizing that within midsize organizations like hers,
there are programs serving immigrant communities. She emphasized that neglecting
funding for midsize organizations could lead to missing out on supporting immigrant
communities. Nina stressed the need for transparency and a holistic approach, urging
the council/commissioners not to be shortsighted and to consider the potential impact
on smaller programs within midsize ones. She shared her concern about potential
losses, such as their creative writing program, and appealed for a comprehensive and
transparent funding strategy.

Drew Ogle: Drew Ogle, Executive Director of the Nashville Repertory Theatre, referred
to the commission meeting in December, where the new funding method was
approved. He hired various positions based on the policy but expressed concern that
only 2 out of the 12 funding scenarios align with the published policy. Changing
directions midway through a grant cycle after the fiscal year has started would have
significant negative implications for non-profit organizations. Drew urged the
commission, as a major funder, to adhere to the original policy adopted in December,
emphasizing the importance of maintaining trust in funders' commitments. He
highlighted the potential impact on artists' jobs due to the scenario endorsed by the
grant committee.

Sandy Obodzinski: Sandy Obodzinski, the Development Communications Director for
Humanities Tennessee, located in East Nashville, discussed their prominent literary arts
event, the Southern Festival of Books, which benefits 10,000-15,000 attendees with free
literary programming. The organization expressed support for equitable policies and
funding scenarios. Sandy advocated for aligning the funding policy with the original
December commitment. The scenarios presented could substantially reduce funds,
potentially up to $60,000 less for their organization. Acknowledging the challenges
faced by BIPOC and smaller organizations in funding, Sandy recognized the advantages
of midsize and larger organizations in terms of capacity, reach, and resources. Despite
the difficulties, they viewed the presented funding scenarios as initial steps toward
necessary radical policies for equality and pledged acceptance and support for these
measures.

Reverend Venita Lewis: Reverend Venita Lewis, President of the NAACP in Nashville and
Executive Director of KEVA Inc. (Keeping Every Vision Alive), echoed previous speakers'



sentiments regarding small organizations' challenges in accessing Metro Arts. Both
organizations, integral to Nashville's fabric, find it challenging to engage with Metro
Arts. Reverend Louis emphasized that KEVA, a small 501(c)(3) nonprofit, has not
received funding in the past two years, reflecting a broader trend within the arts
commission. She highlighted the issue of African American applications being rejected
and called for urgent consideration of kindness towards minority nonprofits. Reverend
Louis urged the arts commission to address the ongoing difficulty in obtaining funding,
emphasizing the need for change.

Mike Floss: Mike Floss, an artist, rapper, and the Arts and Culture Director for the
Southern Movement Committee, an NPO organization in Nashville, introduced their
Black Nashville Assembly program, a participatory democracy community organizing
project. He emphasized their use of art to support a public safety model and explained
the significance of funding for small Black organizations that apply arts within a context
of liberation and community engagement. Mike stressed the importance of prioritizing
smaller and Black organizations to sustain and expand their impactful work, which
involves enriching lives and fostering community connections. He urged the commission
to consider these priorities for funding to ensure the continuation and growth of their
meaningful initiatives.

Kaki Friskics-Warren: Kaki Friskics-Warren, associated with the Maddox Fund, expressed
commendation to the arts commission for reevaluating their funding and partnership
approaches, acknowledging the inspiring yet challenging nature of this endeavor. She
shared a conversation with an executive director her organization had funded for
several years, wherein they discussed exploring new relationships and engaging new
populations. The director's willingness to cast a broader net was appreciated. Kaki
highlighted how the arts expand our imagination and envision the future we strive for,
contributing to community growth. She emphasized the positive impact of welcoming
new partners, especially smaller ones, to enhance resilience and bring fresh ideas. Kaki
encouraged the commission to embrace new perspectives, ideas, and individuals that
would facilitate reaching and impacting new communities.

Celine Thackston: Celine Thackston, Founder and Artistic Director of Chatterbird, a
Nashville-based chamber music ensemble, commended Metro Arts for their efforts and
acknowledged the potential benefits for her organization in several funding scenarios.
She appreciated Metro Arts' dedication to the process but noted concerns about the
limited time provided to the public for informed decision-making, leading to variables
and uncertainties. Celine mentioned her participation in the first community editing
panel by Metro Arts and expressed disappointment that the assurance of no funding
reduction was not upheld for all organizations. She urged the commission and
community to reject any scenario that violates this promise in the current year. Drawing
from her experience in philanthropy, she emphasized the importance of funding
consistency and scalability, supporting both Black work and smaller organizations. Celine
encouraged finding a solution that strikes a balance between these priorities.



Amber Banks: Amber Banks, a Nashville resident, and parent, expressed her support for
funding initiatives that benefit small and Black organizations. She shared her experience
with her 6-year-old son's interest in breakdancing and how she found a specialized small
organization offering vibrant dance opportunities. Amber emphasized the significance of
these small organizations in nurturing a pipeline for creative youth and adults,
contributing to Nashville's vibrant multicultural community. She regarded these
organizations as essential for the city's future and stressed the importance of
adequately funding multicultural artists. Amber underscored the need for fair access to
funding to empower all artists within this diverse landscape.

William "Bill" Jeffries: Bill Jeffries, Vice President of Development at the National
Museum of African American Music, highlighted the unique position of their museum
within the funding scenarios. Despite being categorized as large, they have distinct
characteristics as a BIPOC-led organization that recently started during the pandemic,
and they contribute to rebranding Nashville as a national music hub. Bill emphasized
that any reduction in their funding would directly impact two exhibitions, one focusing
on historic singers and the other highlighting black composers. He underscored that the
funding cut would affect their exhibitions and their efforts in supporting emerging black
artists, conducting music therapy research, and their overall organizational
sustainability. Bill emphasized the potentially devastating consequences of cutting
operating funding for their large yet BIPOC-based organization.

Banning Bouldin: Banning Bouldin, a Nashville native, artist, choreographer, and
founding member of New Dialect, a contemporary dance organization celebrating its
10th anniversary, shared their experience. New Dialect, based in Nashville, was
established by Banning Bouldin to create a sustainable environment for contemporary
dance artists in the city. With a 9-year grant history from the arts commission, Banning
highlighted the impact of THRIVE funding, enabling the organization to expand its team,
framework, and capacity for larger projects. New Dialect's reputation has grown beyond
local recognition, becoming a national presence through contemporary dance training,
performances, and residencies. Banning referred to the disparity study that revealed the
funding and visibility gaps for BIPOC organizations. Supporting THRIVE, Banning
emphasized, would be a decisive step towards equity, promoting the growth of BIPOC
organizations and enhancing the broader artistic landscape.

Delishia Porterfield: Delishia Porterfield, District 29 Council Member representing
Southeast Nashville and Antioch communities and Chair of the Minority Caucus for the
past 2 years, addressed the commission. Through the disparity study, she emphasized
the confirmation of long-known disparities within the Nashville Metro Arts community.
The study underscored the urgent need for equity-based funding for BIPOC-led
organizations, highlighting that the limited sample size prevented a T-test analysis, yet
still revealed the disproportionate funding towards white organizations. Delishia called
upon the commissioners to rectify historical injustices by directing funding toward
Micro, Small, and Medium cohorts and supporting thrive awards, given the recent
advocacy that secured $2 million for the arts commission. She urged the prioritization of
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BIPOC organizations and active efforts to recruit, support, and fund them. Delishia
referenced the lingering impact of the highway division in North Nashville and the
unfulfilled recognition of Fisk Jubilee Singers in the "Music City" moniker, stressing the
need to address current harms to the BIPOC community. She implored the
commissioners to focus on equity, using their privilege to uplift others and make a
morally just investment. Delishia concluded by requesting funding for the Morris
Building, supporting Metro Arts Staff and the CARE committee, and rewriting historical
wrongs to establish true equity.

C. Approval of Minutes: April 20 and May 18, 2023
Chair Commissioner Matia Powell offered a motion to approve the April 20th minutes
amendment with the correction of Commissioner Janet Kurtz’s committee
membership, seconded by Commissioner Sheri Nichols Bucy. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the April 20th minutes,
the motion was seconded by Commissioner Ellen Angelico. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the May 18th minutes,
the motion was seconded by Commissioner Campbell West. The motion passed.

Commissioner Jim Schmidt made a motion to reconsider the action to approve the last
minutes in lieu of asking for an amendment to add Commissioner Carol McCoy’s name
to the correct committee (Grants & Funding), Chair Commissioner Matia Powell
seconded the motion. The motion passed.

Chair Commissioner Matia Powell offered a motion to make an amendment to the
minutes to correct the committee assignments for Commissioner Janet Kurtz (Public
Art Committee) and Commissioner Carol McCoy (Grants & Funding Committee); the
motion was seconded by Commissioner Ellen Angelico. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the minutes for April
20, seconded by Commissioner Carol McCoy. The motion passed.

D. ACTION ITEM: Bylaws Change to Align with Tennessee Open Meetings Act
a. Item D, involving a Bylaws Change to conform with the Tennessee Open Meetings Act,
has been postponed to the August Meeting per Metro Legal's advice.

E. Public Art Committee
a. Public Art actions moved to end of meeting to allow for review of grants allocations. See

Section I.

F. Committee on Anti-Racism and Equity



a. Grants Allocation Introduction: Overview

Presented by Executive Director Daniel Singh and CARE Committee Chair
Commissioner Ellen Angelico, a strong emphasis was placed on inter-committee
collaboration and the significance of the work carried out by the CARE
Committee on Anti-Racism and Equity since its inception in 2016. The current
funding situation was acknowledged as a challenging outcome stemming from
the Metro budget constraints, leading to the need for difficult decisions in grant
allocations. The central focus highlighted for commissioners, and all involved
was the imperative of bolstering advocacy efforts to prevent a similar funding
shortfall in the future. The possibility of additional funding was mentioned,
expressing a willingness to establish a capital grant program following a
community-led proposal development phase.

Efforts made to provide data, comparison studies, and increased advocacy were
noted, although the Arts were not prioritized in the recent budget. The
commitment to transparency regarding priorities around equity and anti-racism
was underlined. The Grants Committee explored various options, with a critical
consideration being the allocation of funding to organizations with budgets
under $500K. While progress was seen in the increased number of BIPOC-led
arts organizations applying, there is still work to be done to reflect the Metro
Nashville population fully.

The declaration of racism as a health crisis in other cities and Metro Nashville's
establishment of an office of health equity underscored the importance of
addressing racism's broader implications. The path forward was equitable
funding, aligning with CARE's work and reflecting the organization's
commitment to equity. Public input was emphasized throughout various
Commission meetings, editing processes, and community engagements,
informing the Grants Committee's recommended scenarios which aimed to
address identified disparities and move towards a more equitable distribution of
funding.

b. Trickle Down

The discussion centered on addressing concerns about the "trickle-down
effect," where larger-budget arts organizations advocate for individual artists,
potentially perpetuating power and funding distribution imbalances. The focus
shifted towards not endorsing patron-class or sizable budget arts groups seeking
exclusive support without considering existing disparities within the arts
community. Equity and transparency remained the guiding principles, with the
intent to fund all organizations at FY23 levels contingent on entire city funding.
Challenges arose due to incomplete funding in the FY24 budget, necessitating
tough choices while upholding equity. The question of who bears the burden,
particularly BIPOC individuals and smaller organizations, was raised. The
broader context of national movements like Black Lives Matter and MeToo
underscored the importance of addressing systemic inequities.



iii. An amendment involving $2 million earmarked for the Morris building purchase
was discussed, with implications for BIPOC artists and THRIVE initiatives. The
necessity for systemic change and confirmation of disparities from various
sources reinforced the clear path forward. The potential disbursement of $2
million depended on final bond sales, and it was highlighted that future funding
requirements, estimated at least $4 million, would need careful consideration.
Strategies such as advancing grant applications earlier to support advocacy were
suggested, recognizing commissioners' pivotal role in advocacy endeavors.

In the meeting, equity consultant Justin Laing was introduced, and it was noted that he
has been collaborating with the CARE committee and helping to align with
recommendations from Andrea Blackman's office. Justin spoke briefly for a minute.
Prior to passing the floor to CARE, there was a request for open Commissioner
discussion. The floor was then passed to CARE, with Vice Chair Commissioner Ellen
Angelico providing context. It was mentioned that anti-racism has been a core priority of
CARE since its inception in 2016, with a focus on bringing it into practical application.
CARE is supported by the Anti-Racism Transformation Team (ARTt). Commissioner Diana
Perez shared her appreciation for improved immigrant community representation in
Metro Arts funding. CARE Co-Chair Teree McCormick's recent comment from a CARE
meeting was highlighted, noting that staff's efforts were recognized in meaningfully
centering community voices and aligning around equity. Justin was asked if he had any
additional insights on his collaboration with CARE and Staff. Commissioner Sheri Nichols
Bucy then shared recommendations from the Grants and Funding Committee.

G. Grants and Funding Committee

a.

Grants and Funding Chair Commissioner Sheri Nichols Bucy put forth a recommendation
for the consideration of Scenarios A and B to the entire commission. Furthermore,
Scenario J was proposed as an additional option during the full commission meeting.
The next step involved consultant Dana Parsons providing an equity-focused review of
these scenarios:

i. Scenario A: Highly equitable, closes identified disparity, maximize impact for
BIPOC applicants, redistributes general operating funds for Micro, Small, and
Medium organizations from 24% (in FY23) to 54%.

ii. Scenario B: Equitable, closes identified disparity, increases impact for BIPOC
applicants, redistributes general operating funds for Micro, Small, and Medium
organizations from 24% (in FY23) to 52%.

iii. Scenario J: Highly equitable, closes identified disparity, maximize impact for
BIPOC applicants, redistributes general operating funds for Micro, Small, and
Medium organizations from 24% (in FY23) to 57%, excludes funding for orgs
operating over $5M, significant mid-size funding increase.

iv. Scenario J2: Equitable, closes identified disparity, increases impact for BIPOC
applicants, redistributes general operating funds for Micro, Small, and Medium



C.

organizations from 24% (in FY23) to 56%, excludes funding for orgs operating

over $5M, significant mid-size funding increase.
Before discussions began, a reminder is given about conflicts of interest. All participants
in Metro Arts allocation processes must annually declare affiliations with organizations
they or their household members are associated with as employees, board members, or
stakeholders. Commissioners with conflicts of interest regarding FY24 applicants are
required to recuse themselves from relevant grant allocation deliberations and votes for
Thrive and/or General Operating funds. After remarks, the floor opened for
conversation, aiming to lead to votes. Straws will be polled, and scenarios will be
presented for approval, with denied scenarios requiring amendments for
reconsideration. Motions for approving funding scenarios, Thrive, and General
Operating funds are sought. A message emphasizes the path towards equity and future
progress, culminating in a call for collective equity efforts.

Chair Commissioner Matia Powell made a motion for a straw poll about moving
forward with Scenario A or B.

Vice Chair Commissioner Ellen Angelico made a motion to approve Scenario A, and
Commissioner Janet Kurtz seconded the motion.
There is a call to question to vote.

Commissioner Marianne Byrd made a motion to call for the question to vote, and
Commissioner Sheri Nichols Bucy seconded the motion, leading to a direct vote to
approve Scenario A.

No Discussion.

Yay: Based on hand raises (Commissioners Paul Polycarpou, Ellen Angelico, Matia
Powell, Sheri Nichols Bucy, Marianne Byrd, Clarence Edward, Diana Perez)

Nay: Janet Kurtz, Will Cheek, and Campbell West

Abstain: Carol McCoy, Leah Dupree Love

Recused: None.

The Scenario A motion passed.

Tessa Ortiz-Marsh (Metro Legal) confirmed conflicts of interest relationships.

Vice Chair Ellen Angelico made a motion to approve Thrive funding in alignment with
Scenario A. The motion was seconded by Commissioner Sheri Nichols Bucy.

Yay: By hands (Commissioners Paul Polycarpou, Ellen Angelico, Matia Powell, Leah
Dupree Love, Sheri Nichols Bucy, Marianne Byrd, Diana Perez, Campbell West)

Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Clarence Edwards and Commissioner Janet Kurtz



Commissioner Marianne Byrd made a motion to approve funding for the micro-
organizations in alignment with Scenario A, the motion was seconded by
Commissioner Sheri Nichols Bucy.

Discussion: With the additional 2M coming in January, the prioritization would be
Thrive due to the nature of project funding. First payments for general operating
would be reduced and final payments would be sent in January.

Yay: Commissioners Leah Dupree Love, Marianne Byrd, Campbell West, Sheri Nichols
Bucy, Paul Polycarpou, Clarence Edward, Ellen Angelico, Diana Perez, Matia Powell
Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
small organizations in alignment with Scenario A, the motion was seconded by
Commissioner Leah Dupree Love.

No discussion.

Yay: Commissioners Marianne Byrd, Leah Dupree Love, Campbell West, Diana Perez,
Ellen Angelico, Paul Polycarpou, Matia Powell, Clarence Edward

Nay: Commissioner Will Cheek

Abstain: None

Recused: Commissioner Sheri Nichols Bucy and Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
medium organizations in alignment with Scenario A, the motion was seconded by
Commissioner Marianne Byrd.

Yay: Commissioners Diana Perez, Campbell West, Marianne Byrd, Matia Powell, Ellen
Angelico, Sheri Nichols Bucy, Paul Polycarpou, Leah Dupree Love, Clarence Edward
Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
mid-size organizations in alignment with Scenario A, the motion was seconded by
Commissioner Sheri Nichols Bucy.

Discussion: Amounts for each organization are forthcoming.

Yay: Commissioners Campbell West, Matia Powell, Sheri Nichols Bucy, Diana Perez,
Marianne Byrd, Ellen Angelico, Paul Polycarpou, Clarence Edward, Leah Dupree Love,
Matia Powell

Nay: None

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz and Commissioner Will Cheek



Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
large organizations, the motion was seconded by Commissioner Leah Dupree Love.

No discussion.

Yay: Commissioners Campbell West, Leah Dupree Love, Clarence Edward, Diana Perez,
Paul Polycarpou, Ellen Angelico, Matia Powell

Nay: None.

Abstain: Commissioner Carol McCoy

Recused:Commissioners Marianne Byrd, Sheri Nichols Bucy, Will Cheek, and Janet
Kurtz

H. Advocacy Committee

a.

Executive Director Daniel Singh presented: We have an essential action item to approve,
which involves the approval of a bylaws change to designate the Advocacy Committee
as a Standing Committee. As per the Metropolitan Nashville Arts Commission Bylaws,
specifically in ARTICLE VII, COMMITTEES, AND TASK FORCES; Section 2. Standing
Committees, It is mandated that the Commission shall have certain Standing
Committees, including the Executive Committee, Nominating Committee, Grants &
Funding Committee, Public Art Committee, and a Committee for Antiracism and Equity.
The executive committee has already made the recommendation, so now we just need
the commission to make the vote on it.

Vice Chair Commissioner Ellen Angelico made a motion to designate Advocacy
Committee as a standing committee. Commissioner Janet Kurtz seconded the motion
and the motion passed unanimously.

I.  Public Art Committee
a. ACTION ITEM: Bordeaux Gateway (Budget, Recruitment, Selection Panel)

i. Public Art Collections Manager Anne-Leslie Owens presented a recap of the
Bordeaux Gateway project, one of the 2022 Participatory Budget projects. The
site of the $200,000 project budget is a traffic triangle located at Clarksville
Highway and Rosa L. Parks Boulevard. In addition to PAC and Commission
approval, the artist’s design will undergo Nashville Department of
Transportation and Tennessee Department of Transportation approval before
fabrication. Meetings with stakeholders and neighborhood leaders have taken
place and community meetings are in development. A call to artists is set to
launch on July 28 and be open for 6 weeks. An artist budget of $185,000 is
proposed to cover design, materials, fabrication, and transportation. This will be
an open RFQ/RFP process for artists from Davidson County and adjoining
counties with connections to North Nashville and Bordeaux.

ii. Forthe selection panel, 30 applicants have been received, reflecting a diverse
mix of ages, backgrounds, and districts. A voting panel of 5-9 members will be
selected, each receiving a stipend of $700 for three scheduled meetings at the
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Looby Library. The final selection panel meeting will involve the presentation of
design concepts.

In the discussion, the topic of insurance coverage was raised, particularly
regarding incidents on the road. Anne-Leslie confirmed collaboration with
Metro Insurance, with general insurance coverage in place. lan Myers added
that Metro has an insurance policy for general issues for use in catastrophic
scenarios. Executive Director Daniel Singh appealed to the Commission for
increased staffing to expedite project completion for the upcoming year.

Chair Commissioner Matia Powell made a motion to approve the selection
panel slate and public art gateway project at Clarksville Highway and Rosa L.
Parks Blvd with $185,000 artist budget open to artists in Nashville-Davidson
County and adjoining counties. The motion was seconded by Commissioner
Janet Kurtz and passed unanimously.

b. ACTION ITEM: Looby Mural (Budget, Recruitment, Selection Panel)

Public Art Collections Manager Anne-Leslie Owens presented the Lobby Mural
Public Art Project, a second project to come out of the 2022 Participatory
Budget. To be located at the Looby Community Center and Library, this initiative
will include a prominent mural, a community garden, and new outdoor seating.
Detailed investigations involving parks maintenance, art handling, and budget
considerations were undertaken, particularly focusing on the mural's textured
wall. The launch of an artist call is scheduled to commence tomorrow and will
remain open for six weeks. After careful assessment, the decision was made to
utilize poly tab, a durable cloth material, for the mural to ensure its longevity.
To ensure proper installation, Metro Arts art handling vendor, will oversee the
installation process, aligning with our commitment to maintaining
commissioned artwork.

The artist budget for this project was based on square footage starting at 8 feet
from the ground to deter tagging and vandalism. It also factors in that Metro
Arts is purchasing polytab, completing wall prep, and installing the completed
murals. The $60,000 artist budget will cover design, painting, materials including
UV resistant paint (except for Polytab Mural Cloth), workspace (including rental
if needed), community engagement, and project oversight. The project is open
to artists from Davidson County and adjoining counties. 26 applicants applied to
be selection panelists who would attend three meetings. Ambria Berryhill,
manager of Looby Community Center is ready to serve as the Metro Arts
representative. Commissioners emphasized the importance of clarifying to
potential applicants that the artist's budget from Metro Arts could be allocated
towards renting studio space for their creative work and storage.
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Chair Commissioner Matia Powell made a motion to approve the selection
panel slate and public art mural project at Looby Library and Community
Center with 560,000 artist budget open to artists in Nashville-Davidson County
and adjoining counties. The motion was seconded by Commissioner Will Cheek
and the motion passed unanimously.

c. ACTION ITEM: Permanent Supportive Housing (Location, Budget, Recruitment)

Public Art Collections Manager Anne-Leslie Owens introduced the new Metro
project under construction for Permanent Supportive Housing. The 5-story
structure will provide affordable housing downtown. After considerable review
with the design team, staff recommend public art at the retaining wall at Jo
Johnston and 1% Avenue and which may extend to the planters at the front and
side of the building’s entrance. There will be opportunities for an artist to
engage with the community, particularly those who have struggled with housing
stability. Jesse Ross, our new Public Art Project Coordinator, will be managing
this project.

During the discussion, Secretary Commissioner Dexter Brewer inquired about
the funding model, questioning whether it is a government-funded building and
if the art expenses will be covered. Anne-Leslie clarified that the art budget
would come from the Metro Percent Fund while Metro General Services is
overseeing the construction of the facility and working with other Metro
departments to identify what agency will manage it.

Vice Chair Commissioner Ellen Angelico made a motion to approve the
proposed retaining wall and planters’ location for public art at Permanent
Supportive Housing with $200,000 artist budget open to Tennessee artists. The
motion was seconded by Chair Commissioner Matia Powell and the motion
passed unanimously.

d. ACTION ITEM: Pilot Mural Project (Budget)

Discussion regarding this project has been postponed to our August meeting.

e. ACTION ITEM: Bloomberg Grant Final Application and Site Visits (Budget)

Executive Director Daniel Singh provided an update: In an effort to
enhance our chances of securing the grant, we have allocated a budget of
under $10,000 for consulting services to streamline the extensive
application process, which has been notably extensive. This is the extent
of the current progress on this matter.

f. Update: Mill Ridge Park Public Art Project
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i. Public Art Project Manager Atilio Murga provided an update on the Mill
Ridge Park Public Art Project. He reported that while it nears completion,
some adjustments are necessary to complete the project before the
dedication. Power was not available to the artwork when the artists were
scheduled to complete their final programming test of the artwork. An
additional $6,300 is required to cover artist flights and additional site
work. Please disregard the dedication date mentioned in your materials,
as a slight delay may push it to August or later.

L. Executive Director’s Report
a. Updates on various matters, including Hiring, Capacity, Cultural Planning, and
others, which were to be presented by Daniel Singh in the Executive Director's
Report, have been postponed to the August Meeting.

L. New/Old Business
a. The Joint Meeting is August 17t 2023
b. The deliberation regarding the Chair's appointment for the Nominating
Committee has been rescheduled to the August meeting.

M. Adjourn Meeting
a. Chair Matia Powell adjourned the meeting at 2:53 PM, with Vice Chair
Commissioner Ellen Angelico seconding the motion for adjournment.
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METRO ARTS

NASHVILLE OFFICE OF ARTS + CULTURE

MINUTES NOTES
Metro Arts Board of Commissioners
August 17, 2023, 9:30a.m. -2 p.m.
Southeast Community Center
5260 Hickory Hollow Pkwy
Antioch, TN 37013

If you have any questions, please e-mail arts@nashville.gov.

There is a video recording of this meeting; please click here for the video.

Commissioners Present: Matia Powell (Chair), Ellen Angelico (Vice Chair), Dexter
Brewer (Secretary), Darek Bell, Sheri Nichols Bucy, Marianne Byrd, Will Cheek,
Clarence Edward, Janet Kurtz, Leah Dupree Love, Carol McCoy, Diana Perez, Paul
Polycarpou, Jim Schmidt, Campbell West, and Daniel Singh (Executive Director,
ex-officio)

Commissioners Absent: Campbell West, Will Cheek
Guest: Tessa Ortiz-Marsh (Metro Legal)

Featured Artists: Thaxton Waters, Alayna Anderson, Cynthia Harris and Yanira
Vissepo

METRO ARTS MISSION:
Drive an Equitable and Vibrant Community through the Arts

A. Featured Artist, Call to Order, Welcome, and Land Acknowledgement
9:30


https://www.youtube.com/watch?v=aajFbazfZq8

Chair Matia Powell called the meeting to order at 9:40 AM, all participants
were welcomed, and the land acknowledgment was read.

The featured artist for this segment was Thaxton Waters. They shared their
spoken word, which is integral to the Nashville art scene.

B. Public Comment

1.

Christien Hall: Discussed the importance of conversations about grants,
funding, and equity within Metro Arts. Emphasized the value of micro
organizations and the need for change, commending Daniel Singh's efforts.
Mentioned that the dissenting voices have been primarily from white
individuals.

. Kathy Drew: Reiterated concerns about equity and reaching underserved

populations with tax dollars. Encouraged Metro Arts to be on the right side
of history.

. Drew Ogle: Recounted discussions from a grants committee meeting,

addressing statements made by Daniel Singh and Commissioner Sheri
Nichols Bucy. Advocated for artists and expressed frustration at being
labeled racist for advocating for their community.

Benjamin (From Southern Word): Thanked staff and emphasized the
importance of sustaining artists of color. Raised questions about the impact
of the changes and implementation process, expressing concern about
potential negative consequences and uncertainty.

. Rachel (Thrive Recipient): Shared her experience with the Thrive program,

highlighting the positive impact of her project on the community and
underscoring the importance of fair compensation for artists.

Lydia: Representing a nonprofit, discussed efforts to empower women in
music and shared stories about young Egyptian girls aspiring to become
songwriters.

Brandon “Sunni’ Corlew: Presented a written comment that was not
further summarized in the provided transcript.

Shabaz Larkin: Delivered a personal monologue about his background and
identity.

C. Featured Artist

1.

The featured artist for this segment was Alayna Anderson, the co-founder
of Nashville Women and Jazz and Founder and Director of Nashville



Musicians for Change. They shared their song, which is integral to the
Nashville music scene.

D. Conversation with Commission and CARE

Commissioner Chair Matia Powell mentioned that Metro Legal has invited a re-
discussion about a prior vote involving race and support for BIPOC organizations,
which has jeopardized our position. This prompts the need to rescind the previous
vote, as recommended by Metro Arts, and initiate a fresh conversation on
reallocating funding for a specific grant in line with our organization's priorities.

The Legal Department of Metro Nashville has suggested that the Grants and Funding decision
made on July 20th be rescinded and re-voted upon, given that the original conversation
around the vote was centered on race-related considerations.

To recap, in the previous meeting, we voted on selecting a funding model for
scenarios to prioritize funding. We secured enough votes to endorse scenario A.
Following this model selection, we voted on allocations within each funding
category (THRIVE, micro, medium, large, etc.).

Commissioner Dexter Brewer motioned to revoke the voting structure adopted in the previous
meeting, specifically Scenario A, the funding distribution/grant allocation model from the July
20th Commission Meeting. Commissioner Ellen Angelico seconded the motion, and it was
subsequently approved.

Chair Commissioner Matia Powell inquired about the need for discussion before
proceeding with the votes, prompting Commissioner Leah Dupree Love to request
a recorded explanation for Metro Legal's decision to rescind and revote. Daniel
Singh clarified that while the discussions encompassed various factors such as zip
codes, individual artists, council districts, and organization sizes, the emphasis on
race prompted concerns about potential legal repercussions. Commissioner Jim
Schmidt requested a direct explanation from legal, and Tessa Ortiz-Marsh from
Metro Legal reiterated the same rationale previously presented by Daniel Singh.

The revoking of votes for the allocations for each of the following organization
categories continued:



Commissioner Ellen Angelico initiated a motion to rescind the vote on THRIVE funding
allocation from the July 20th Commission Meeting, which was seconded by Commissioner Jim
Schmidt. The motion was passed.

Commissioner Ellen Angelico initiated a motion to rescind our vote to approve funding for
micro organizations in alignment with Scenario A, which was seconded by Commissioner Sheri
Nichols Bucy. The motion was passed.

Commissioner Ellen Angelico initiated a motion to rescind our vote to approve funding for
small organizations in alignment with Scenario A, which was seconded by Commissioner Sheri
Nichols Bucy. The motion was passed.

Commissioner Ellen Angelico initiated a motion to rescind our vote to approve funding for
medium organizations in alignment with Scenario A, which was seconded by Commissioner
Sheri Nichols Bucy. The motion was passed.

Commissioner Ellen Angelico initiated a motion to rescind our vote to approve funding for
midsize organizations in alignment with Scenario A, which was seconded by Commissioner
Sheri Nichols Bucy. The motion was passed.

Commissioner Ellen Angelico initiated a motion to rescind our vote to approve funding for
large organizations in alignment with Scenario A, which was seconded by Commissioner Sheri
Nichols Bucy. The motion was passed.

E. Lunch Break
1. The lunch was provided by Vibrant Meals (formerly Eat Well Nashville), we
thank them for their hard work, delicious food, and service.

F. Featured Artist

3. The featured artist for this segment was Cynthia Harris. They shared their
art, which is integral to the Nashville community.

G. Grants and Funding Committee (Committee Chair Sheri Bucy)
1. In a concise statement, Commissioner Sheri Nichols Bucy, the chair of the
Grants and Funding committee, expressed her brevity after reviewing



clarifications on scenarios one through five. She highlighted her role in
proposing the committee's endorsement of scenario one (also called
scenario A).

The Grants and Funding Committee recommends Scenario 1 (also called Scenario A).

Chair Matia Powell initiated a motion to accept the recommendation from the Grants &
Funding Committee, which was seconded by Commissioner Dexter Brewer. The motion was
passed. Chair Powell Opened the floor for discussion.

After the motion passed, Commissioner Matia Powell initiated a discussion,
during which Commissioner Marianne Byrd read a prepared statement.
Commissioner Marianne Byrd expressed her concern about the complexities of
the funding formulas and the communications she received. She highlighted the
commitment to fairness and equity, referencing the committee for anti-racism
and equity. Commissioner Marianne Byrd supported scenario 4, specifically
leaning towards options favoring smaller organizations and individual artists. She
emphasized the importance of honoring commitments made in previous
discussions, aiming for equity to support smaller art organizations that have a
meaningful impact. Commissioner Marianne Byrd urged caution in making
promises for the future to maintain the commission's integrity and not cause
irreparable harm.

During the discussion, Commissioner Jim Schmidt expressed concerns about
promises made and questioned whether Metro Legal's caveat about holding
organizations harmless was clearly communicated. Executive Director Daniel
Singh clarified the administration's discussions with Metro Arts. Commissioner
Schmidt also highlighted the challenges of budgeting and the potential pitfalls of
allocating funds before knowing the budget amount. He supported an alternative
to Scenario One. Commissioner Paul Polycarpou voiced apprehensions about
promises and the need to implement changes carefully. He advocated for a
gradual transition to prevent causing harm. Commissioner Jim Schmidt supported



Scenario Four, considering its incremental approach while emphasizing the
importance of change.

Commissioner Sheri Nichols Bucy acknowledged the emotional public input and
urged commissioners to consider both sides. She supported Scenario One but
emphasized the need for future changes. Chair Commissioner Matia Powell noted
the extended discussions on reallocating funding and the importance of moving
forward. She advocated for prioritizing small organizations and individual artists
to promote inclusion. Commissioner Ellen Angelico emphasized her commitment
to leaving a positive impact and supported Scenario One for its community
coalition-building potential.

Commissioner Diana Perez highlighted the long-standing discussions on funding
reallocation and supported Scenario One in response to the community's needs.
Commissioner Clarence Edwards stressed the significance of supporting small and
marginalized artists. He supported Scenario One to address the needs of
underserved communities. Commissioner Ellen Angelico noted her preference for
Scenario One due to its inclusive potential.

Commissioner Darek Bell reminded the commission of the challenges of making
everyone happy and encouraged focusing on the larger picture. He urged unity in
the upcoming challenges and emphasized the need for collective leadership.

Chair Commissioner Matia Powell acknowledged the passion in the room and
highlighted the commission's commitment to fulfilling the long-discussed changes
in funding. She stressed the importance of prioritizing micro and small
organizations while recognizing all entities' difficulties. The discussion reflected
differing perspectives on balancing promises, gradual transitions, equity, and the
urgent needs of various artistic entities.

Commissioner Carol McCoy initiated a motion to call to question the vote, which
Commissioner Darek Bell seconded. The motion was passed.



The voting began, and the motion for Scenario 1 was voted on by 5 Commissioners. A total of
8 commissioners opposed Scenario 1. There were no abstentions. The motion failed.

Commissioner Jim Schmidt initiated a motion to approve Scenario 4, which was seconded by
Commissioner Dexter Brewer.

Commissioner Carol McCoy initiated a motion to call to question the vote. All were in favor,
The motion was passed.

The voting to approve Scenario 4 began, and 8 Commissioners voted for the motion for
Scenario 4. A total of 5 commissioners opposed Scenario 4. There were no abstentions. The
motion passed.

The voting on the allocations began:

Chair Commissioner Matia Powell called for a motion to approve the THRIVE funding based
on the allocations in Scenario 4. Commissioner Jim Schmidt initiated a motion to approve
funding for THRIVE funding (individual artists and small organizations) in alignment with
Scenario 4 at $875,382.50, which Commissioner Paul Polycarpou seconded. The motion was
passed.

Chair Commissioner Matia Powell entertained a motion to approve the micro-funding based
on the grant allocations in Scenario 4. Commissioner Marianne Byrd initiated a motion to
approve funding for micro-funding in alignment with Scenario 4, which Commissioner Darek
Bell seconded. The motion was passed.

Chair Commissioner Matia Powell entertained a motion to approve the small based on the
grant allocations in Scenario 4. Commissioner Jim Schmidt initiated a motion to approve
funding for small in alignment with Scenario 4, which Commissioner Paul Polycarpou
seconded. The motion was passed.

Chair Commissioner Matia Powell called a motion to approve the small based on the grant
allocations in Scenario 4. Commissioner Dexter Brewer initiated a motion to approve funding
for medium in alignment with Scenario 4, which Commissioner Marianne Byrd seconded. The
motion was passed.



Chair Commissioner Matia Powell entertained a motion to approve the mid-size based on the
grant allocations in Scenario 4. Commissioner Marianne Byrd initiated a motion to approve
funding for mid-size in alignment with Scenario 4, which Commissioner Dexter Brewer
seconded. The motion was passed.

Chair Commissioner Matia Powell entertained a motion to approve the large based on the
grant allocations in Scenario 4. Commissioner Carol McCoy initiated a motion to approve
funding for large in alignment with Scenario 4, which Commissioner Jim Schmidt seconded.
There were four recusals due to conflict of interest (Commissioners: Sheri Bucy, Janet Kurtz,
Marianne Byrd, and Will Cheek). The motion was passed.

H. Public Art Committee (Committee Chair Campbell West)
2. Main Library Gallery (Location, Budget, and Recruitment) (ACTION ITEM)
a. The discussion notes outline the action item regarding the Main

Library Gallery's partnership with Nashville Public Library. The
proposal involves programming for the mezzanine gallery at the Main
Branch of Nashville, featuring three temporary exhibits annually,
including the Lending Library Preview Exhibit and two curated
exhibits based on a community-selected theme. The proposed
budget is capped at $50,000 from Temporary Funds, covering curator
and artist fees, art handling, installation, and exhibit graphics. The
opportunity is open to curators and artists residing or working in
Davidson County. The call for submissions and community
engagement would be widely distributed through various channels,
including visual arts grantee organizations, targeted emails, Metro
Arts, and NPL media.

The Public Art Committee recommends approval of the Nashville Public Library Main Gallery
Temporary Art Exhibits proposal for 2024, open to Davidson County curators and artists and
with a project budget not to exceed $50,000 (temporary funds). Chair Matia Powell called for
a motion to approve the Nashville Public Library Main Gallery Temporary Art Exhibit proposal
for 2024, open to Davidson County curators and artists and with a project budget not to
exceed 550,000 (temporary funds). The motion was initiated by Commissioner Jim Schmidt
and seconded by Commissioner Dexter Brewer. The motion was passed.



3. Lending Library (Locations, Budgets, and Recruitment) (ACTION ITEM)

a. The recap presents an existing action item involving a partnership
with the Nashville Public Library from 2020-2021. This initiative
focused on purchasing and installing wall-hung artworks using a
percentage of funds for the city's collection. Sixty artworks were
installed at Madison and Southeast regional branches, supporting
local artists affected by the tornado and COVID-19. The proposal
suggests expanding this partnership to new library branches,
acquiring 60-80 artworks for installation. The acquisition budget is
increased to $200,000, with purchases directly from artists at a
maximum price of $2,000. Artists based in Davidson County are
eligible, with up to three submissions allowed per artist and only one
artwork purchased from each selected artist. The call for submissions
will be widely distributed to visual arts grantee organizations through
targeted emails and across Metro Arts media platforms.

The Public Arts Committee recommended the approval of Lending Library Phase 2 at East,
Edgehill, Edmondson Pike, Green Hills, Hermitage, and Old Hickory branches, open to
Davidson County artists and with a project budget not to exceed $200,000 (Percent fund).
Chair Matia Powell initiated a motion to approve Lending Library Phase 2 at East, Edgehill,
Edmondson Pike, Green Hills, Hermitage, and Old Hickory branches, open to Davidson County
artists and with a project budget not to exceed $200,000 (Percent fund). The motion was
initiated by Commissioner Dexter Brewer and was seconded by Commissioner Sheri Nichols
Bucy. The motion was passed.

4. Permanent Supportive Housing (Selection Panel) (ACTION ITEM)

a. This permanent supportive housing project is located at 110 Jo
Johnston Avenue. The project encompasses a 5-story structure with
90 housing units, an on-site clinic, caseworker offices, and laundry
facilities. Bell Construction and Moody Nolan architects collaborate
with stakeholders like Metro General Services, Metro Social Services,
and MDHA. The artwork location is set on a retaining wall at the
corner of Jo Johnston and 1st Avenue, potentially extending to
planters. The project is expected to be completed by early 2024.

b. The Selection Panel Slate:

i. Megan Jordan (artist)
ii.  Alisha Haddock (artist)



iii.  Briana Buford
iv. Jonathan Sewell
v. Kate Giordan
vi.  Cristalynne Dupree
vii.  Nicole Minyard
viii.  Jesse Call
ix.  April Calvin — Metro Office of Homeless Services (site sponsor)
c. The Selection Panel Slate’s Non-Voting Members
i. Chair from PAC, ex-officio
ii. Metro Procurement Rep
iii. Design Team

The Staff recommends approval of the selection panel slate for the Permanent Supportive
Housing Public Art Project. Chair Commissioner Matia Powell initiated a motion to approve
the selection panel slate for the Permanent Supportive Housing Public Art Project. The motion
was initiated by Commissioner Jim Schmidt and was seconded by Commissioner Dexter
Brewer. The motion was passed.

5. Mural Assistance Program (Daniel Singh) (ACTION ITEM)

a. The Mural Assistance Program initiative stems from a 2018
recommendation in the Public Art Community Investment Plan.
Originally, murals had short lifespans, but advancements in
techniques, like printing on durable materials, have led to murals
lasting 10-20 years. The Thrive process generated unexpected mural
applications, prompting a need to align mural funding with public
arts. Limited capacity delayed the program's launch, and other
initiatives like NDOT's $5,000 mural project and Participatory Budget
efforts have led to uneven compensation for artists across
departments. Seeking to address this disparity, Metro Arts proposes
engaging a consultant with a $25,000 budget to establish a mural arts
program, which has received approval from the Public Art
Committee. The study's funding will be sourced from the Public Art
percent fund and not from the Grants pool of money for next year or
in general.
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b. The Staff and Public Arts Committee proposes the approval of 31
Mural Arts Projects that originated from the Thrive initiative. The
recommendation is based on the growth of techniques enabling
murals to endure for over a decade. Inspiration is drawn from peers
like NDOT's beautification efforts, Participatory Budget initiatives,
and the Civic Design Center, which have progressed successfully. This
approach also allows us to investigate digital options for expanding
our collection and generating ongoing revenue for the artists
involved.

The Public Arts Committee recommends approving the development of a Mural Assistance
Program by hiring a mural consultant for up to 525,000 and a community mural advocates
panel (Percent fund). Chair Commissioner Matia Powell entertained a motion to approve the
development of the Mural Assistance Program by hiring a mural consultant for up to 525,000
and a community mural advocates panel (Percent fund). The motion was initiated by
Commissioner Darek Bell and was seconded by Commissioner Carol McCoy. The motion was
passed.

6. Bloomberg Grant Application

a. Daniel informed us that on September 8th, there will be a finalist
meeting with the Mayor and Bloomberg as we are among the 17
cities shortlisted for a million-dollar grant. If successful, this would
entail increased efforts on our part, but it's an exciting prospect. The
artist, Stephanie Pruitt Gaines, formerly a member of the public art
committee and the commission, is collaborating with Judge Sheila
Calloway to gather 10,000 fragments of poetry. These fragments will
be woven into temporary public art installations according to
Bloomberg Grant guidelines, aiming to engage the community and
pave the way for Judge Calloway's Nashville youth campus for
empowerment.

|. Approval of Minutes: July 20, 2023

Vice-Chair Commissioner Ellen Angelico offered a motion to approve the minutes from the
July 14th Executive Committee Meeting, Commissioner Janet Kurtz seconded the motion. The
motion passed.
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Chair Commissioner Matia Powell made a motion to table the July 20th Commission minutes
in lieu of needing an amendment to remove Commissioner Dexter Brewer from Item C,
Section 4, Page 5. The motion was seconded by Commissioner Dexter Brewer. The minutes
will be amended and approved at the next commission meeting.

Commissioner Dexter Brewer offered a motion to approve the minutes from the August 11th
Full Commission Meeting, Commissioner Ellen Angelico seconded the motion. The motion
passed.

J. Chair’s Appointments to Public Art Committee
1. Chair Matia Powell appointed the following commissioners to the Public Art
Committee for FY24:
a. Dr. Cara Robinson

i. Department Chair of the Department of Social Work and Urban
Studies in the College of Public Service at Tennessee State
University

ii. 3-year term to Public Art Committee

K. Nominating Committee (Vice Chair Ellen Angelico)

1. Officer Recommendations
a. It was highlighted that officer recommendations for the upcoming

term, starting November 1, 2023, are underway. As per the bylaws,
officer elections are scheduled for September, following the
submission of final recommendations by the Nominating Committee
to the Commission. Currently, there are no officer recommendations
except for the proposal to promote Commissioner Ellen Angelico as
Chair for the next term. The roles of Vice Chair and Secretary still
need to be filled within the committee.

The Nominating Committee recommends the following slate of officers: Commissioner Ellen
Angelico as Chair for terms starting November 1, 2023. Chair Commissioner Matia Powell

initiated a motion to approve Commissioner Ellen Angelico as Chair for a term starting
November 1, 2023. Commissioner Dexter Brewer seconded. The motion was passed.

L. Executive Director’s Report
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1. Hiring: Daniel reported on challenges with hiring due to changes in the pay
plan and budget scenarios. Several open positions were put on hold, and
despite recent openings, a hiring freeze was announced due to budget
constraints.

2. Project Delays: The hiring freeze has led to project delays and ongoing
capacity issues within the department. There are concerns about the ability
to execute planned projects and meet timelines effectively.

3. Capacity Issues: Staff capacity remains a significant concern, exacerbated
by the hiring freeze. Projects and timelines are impacted, and the
department's ability to maintain operations is compromised.

4. Cultural Planning: Launching a cultural planning initiative is planned, but
the current staffing challenges may impact its implementation. The
department is considering pausing this initiative unless HR lifts the hiring
freeze to ensure adequate capacity for its successful execution.

5. Commissioner Involvement: Commissioners discussed potential actions to
address the hiring freeze, aiming to influence decisions and mitigate its
impact on departmental operations and projects. Updates on this matter
are expected after a meeting with HR.

M. Featured Artist
1. The featured artist for this segment was Yanira Vissepo, a Puerto Rican
artist and educator living and working in Nashville, Tennesee, as a self-
taught artist creating vibrant collage tapestries using techniques such as
printmaking and hand embroidery. She shared their information about her
art and past accolades, which are integral to the Nashville art scene.

N. New/Old Business

1. Commissioner Carol McCoy raised two points during the discussion. Firstly,
she proposed implementing a policy to limit public comment time to five
minutes, citing the need for efficiency and comparison to the Metro
Council's practice. Daniel responded that a new law mandates a written
policy for such limitations, and they are working on establishing it while
aiming for a balanced approach.

2. Commissioner Carol McCoy's second concern focused on grant contracts.
She suggested including a provision in these contracts to secure rights to
the artwork funded by the Commission, ensuring Metro Arts' protection.
Daniel explained the complexities of owning intellectual property and
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mentioned that the industry does not handle copyright that way. Matia
highlighted that this matter should be looked into by Legal, which Tessa
Ortiz-Marsh from Metro Legal agreed to explore further and present at the
next meeting.

3. The next meeting is October 19, 2023.

O. Adjourn Meeting
1. Chair Commissioner Matia Powell adjourned the meeting at 4:14 PM, with

Commissioner Ellen Angelico seconding the motion for adjournment.
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BEFORE THE BOARD OF ETHICAL CONDUCT

OF THE
METROPOLITAN GOVERNMENT OF NASHVILLE AND DAVIDSON COUNTY
TENNESSEE
Lydia Yousief, )
)
Complainant, )
)
V. )
)
Will Cheek, )
)
Respondent )
)
ORDER

This matter came before the Board of Ethical Conduct (“Board”) of the Metropolitan
Government of Nashville and Davidson County on April 4, 2024, pursuant to a complaint
filed by Lydia Yousief (“Complainant”) against former Metropolitan Arts Commission (“Arts

Commission”) member Will Cheek (“Respondent”).

Complainant filed this matter as an ethics complaint pursuant to the procedures set out

in Metropolitan Code § 2.222.040.

The complaint alleged that the Respondent violated the Open Meetings Act, provided
pro bono legal counsel to arts organizations while serving as a Commission member and
making decisions regarding funding to those organizations in violation of Metropolitan Code
§ 2.222.020(n), and took actions that were against the equitable distributions of grant funding.
The complaint asserted that the Respondent had a conflict of interest and demonstrated an
inconsistency in his recusal or abstention from votes that concerned funding for organizations

with which the Respondent was affiliated as pro bono counsel or a board member.

Pursuant to the provisions of section 2.222.040(C)(1)(e) of the Metropolitan Code, the

Department of Law evaluated the allegations of the complaint for the purpose of determining

(N0605022.1} Page 1 of 3



whether the facts as alleged, if proven true, would give rise to a violation of the Standards of
Conduct. The Department of Law concluded that one of the allegations in the complaint, if
proven true, could constitute a violation of the Standards of Conduct set forth in the
Metropolitan Code section 2.222.020(0). Accordingly, the Department of Law recommended
that the Board hold a hearing on allegations in the complaint concerning a violation of section
2.222.020(0) of the Metropolitan Code. The Department of Law further recommended
dismissal of all other portions of the complaint. Following  deliberation, the  Board
unanimously adopted a motion to (1) hold a hearing on the allegation that the Respondent
violated section 2.222.020(0) of the Metropolitan Code and (2) dismiss all other portions of

the complaint.
IT IS THEREFORE ORDERED BY THE BOARD OF ETHICAL CONDUCT, that:

L (a) A hearing shall be held on the allegations in the complaint that the
Respondent, Will Cheek, violated section 2.222.020(0) of the Metropolitan
Code.

(b) The hearing is set for Monday, April 29, 2024, at 9:00 a.m.

(c) The hearing shall be conducted pursuant to the procedures outlined in
section 2.222.040(C)(2) of the Metropolitan Code and the Hearing Procedures
adopted by the Board.

(d) If a party wishes to submit material to the Board, the party must file such
material with the Metropolitan Clerk, and provide a copy of the same to the

other party, no later than April 22, 2024.

(e) Each party must file with the Metropolitan Clerk a list of witnesses that the
party intends to call at the hearing, and provide a copy of the same to the other

party, no later than April 22, 2024.

II. All other parts of the complaint are dismissed.
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TH
Entered, this the 9 day of April, 2024.

Q{Q(/W;

Diane Dil4nni, Chairperson
Metropolitan Board of Ethical Conduct

cc:  Complainant, Lydia Yousief
Respondent, Will Cheek
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12:04 pm, Apr 22 2024

FILED METROPOLITAN CLERK

Summary of Material and Witnesses
Public Hearing: Will Cheek

Witnesses

Ashley Bachelder, lead investigator for MHR Title VI report: ashlev.bachelder@nashville.gov
Alayna Anderson, witness on August 2023: alayna@nashvillemusiciansforchange.com

Christine Hall, witness on August 2023: musexbazaar@gmail.com

Sangeetha Ekambaram, witness on August 2023: sangeetha.soprano@gmail.com

Material

Material Date Material Type Link Important Timestamps / Pages

MHRC Title V March 4, 2024 pdf Link Pg. 22-32 (specifically 29-30),

Repor here Pg. 44-53

Mel Green Lega March 4, 2024 pdf Link

Mem: here

Arts Commissio July 20, 2023 Meeting notes | Link Pg. 8-9

Meetin, pdf here

Arts Commission August 17, 2023 Video Link 16:40-18:13; 19:17-19:59;

Meeting (post-public here 21:38-22:04; 23:37-23:49;
comments) 1:06:00-1:21:13

Special Session of | December 14, video Link 59:24-1:01:17;

the Metro Council | 2023 here 1:22:50-1:25:15

Arts Committee

Special Session of | February 26, 2024 | video Link 56:40-1:13:50; 1:36:35-1:39:11

the Metro Council here

Arts Committee

Resolution to March 12, 2024 Resolution in Link

Remove Will Council here

Cheek

Will Cheek’ March 15, 2024 Email Link

resignation lette screenshot; here
posted on

twitter
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March 4, 2024

Commissioners,

Please accept this report of the Title VI complaint filed with this office on October 23, 2023,
alleging that discrimination against certain individuals and organizations associated with the
Arts community occurred in the distribution of Metro-Nashville taxpayer funds. These
discriminatory acts were facilitated by the Metro Arts Commission and the Metro Legal
Department.

It is important to note that there is currently an Internal Audit Investigation and a Human
Resource Investigation that are ongoing, that were initiated after the filing of this Title VI
complaint and this report does not consider any of the issues raised in those investigations.
This report centers on the actions taken by the Arts Commission in December 2022 and July
2023, the subsequent intervention of Legal and the August 2023 Commission vote to rescind
and re-vote.

| want to acknowledge the small but conscientious and committed team of colleagues of MHRC
who have worked on this issue for the last several months. A special acknowledgment of
appreciation and gratitude is reserved for the primary investigator of this issue. Ashley
Bachelder, who without her leadership and pragmatic and professional demeanor this report
would not have been possible.

Metro Legal’s claim lacks any robust analysis and bases its claim of unconstitutionality on a
memo claiming the Supreme Court’s ruling in a case specifically about college admissions
criteria. We believe this case has very little, if any application to the issue at hand. While their
analysis is presented as legal, it lacks the accompanying logic that would make it compelling.

As Executive Director of MHRC, | submit that there is probable cause that the complainants
have been discriminated against based on our analysis of this claim and ask that the
Commission move to schedule a public hearing.

Respectfully Submitted,

(A

Davie Tucker Jr.



METRO HUMAN RELATIONS COMMISSION
REPORT SUMMARY

Department
Metro Arts Commission, Metro Legal

Allegation/complaint/issue
Title VI discrimination regarding funding allocations in Metro Arts FY24 grant cycle

Type of investigation
Title VI fact finding

Name of Comilainantisi

Investigator(s)
Davie Tucker, MPS
MHRC Executive Director

Ashley Bachelder, MPH, MPS
MHRC Director of Policy and Research

BACKGROUND

The Metropolitan Nashville Arts Commission (referred to as the Arts Commission or “the
Commission”) was created by ordinance 78-1155; approved by the Council on December 19,
1978 and signed by then-Mayor Richard Fulton on December 22, 1978, for “the promotion and
preservation of cultural heritage and a public need for the expansion of existing performing,
visual and literary arts.” The Commission is comprised of fifteen members appointed by the
Mayor, and approved by the Metro Council to serve 4-year terms. Members can be reappointed
to a second four year term, after which they cannot be reappointed for at least one year.

Since 1987, the Commission has awarded approximately $61,572,329 to various arts
organizations in the Metro Nashville area. Roughly 71%, or $43,948,461 of that amount has been
awarded to organizations currently categorized by the Commission as organizations having
annual operating budgets of 1 million dollars or more. Since its inception, 10 local organizations
have received $43,205,903 or almost 70% of all funds allocated.

The Commission provides community funding primarily through General Operating, Arts Build
Community (ABC), Cultivate, and Thrive grants. Thrive was launched in 2014 as a micro-
funding initiative that allowed the funding of individuals that do not have 501c3 status, with an
explicit equity goal of increasing access to independent artists and small organizations. This was
one of many intentional structural and procedural changes Metro Arts enacted over the last ten
years to become a more equitable agency.



Over time, Thrive awards grew from $1,000 to $10,000. A new strategic plan adopted in 2015
declared “cultivate equity within the creative ecosystem” as one of its four main strategies,
including Thrive expansion and other initiatives to support artists and neighborhoods. In 2016,
Metro Arts established an equity subcommittee of the Commission, which evolved into the
Antiracist Transformation Team in 2017 and ultimately a standing committee now known as the
Committee on Anti-Racism and Equity (CARE). CARE’s mission is to hold Metro Arts
accountable in becoming fully antiracist in its identity and work for equity in all policies and
practices. The Commission adopted a cultural equity statement in May 2016 which it still cites
today and includes the following commitment: “Metro Arts will continually review and edit our
grant and public art practices and policies to ensure that more under-invested and under-
represented communities can compete equitably for artist commissions, grants and other
financial investments.” The historical funding patterns that have served predominately large
organizations also resulted in a disproportionate amount of those organizations being white-led
organizations. An equity lens that increases access for independent artists and organizations of
all budget sizes will impact the diversity of applicants across many factors, including race,
religion, geography, age, and more; in the same way that the previous funding structure resulted
in disparate racial outcomes. Despite these and other efforts, no reallocation or redistribution
strategies were enacted with regard to grant funding over those years.

Daniel Singh was hired as Metro Arts Executive Director on July 27, 2022 with an explicit
priority to deepen Metro Arts equity work. In October 2022, CARE released an Environmental
Scan of Metro Arts that provided an equity analysis of five areas of the agency: personnel;
programs, products and services; constituency; organizational structure; and purpose, identity
and mission. This was a follow up to a 2019 Environmental Scan which documented “inequity in
the arts ecosystem and tokensim within Metro Arts.” The 2022 Scan documents inequities across
the same five areas and prescribes eight next steps, two of which refer to grants and funding
specifically: 1) grow support for funds, programs and policies that underwrite ongoing antiracist
capacity-building for more arts organizations and arts practices, and 2) discern what practices are
working to achieve a more equitable distribution of resources, and to pursue and deepen those
practices.

In July 2023 the Commission voted to adopt a redistribution funding model that would begin to
balance some of these historical funding inequities. One month later the Commission rescinded
that decision, prompted by advice from Metro Legal that the recent Supreme Court ruling on
affirmative action made their actions potentially unconstitutional. After rescinding, they revoted
to keep the same formula in place from previous years.

ALLEGATIONS

The complaint alleges that the Metro Arts Commission and Metro Legal discriminated against
the complainants on August 17, 2023 with the Commission’s vote on funding allocations for the

FY24 grant cycle. Specifically, complainants |||  GTcNGG

“ were adversely affected by the vote, of which reduced
their grant amounts by 50% from the previous decision approved by the Commission on July 20,
2023 for [N 1 > 25 for (N =n by 100% for [N, The

specific amounts are shown in the table below. Complainant Christine Hall did not receive a




FY24 grant and therefore did not suffer financial harm, but served on a Grants Editing Panel
(described below) and provided guidance and input on the grant structure and process.
Complainants allege that this decision continues to uphold historical inequities and was driven
by race-based reasoning that adversely and disproportionally affects people of color and is
discriminatory.

In addition to the six complainants, 68 individuals signed on as supporters, 32 of which were
Thrive or General Operating grant applicants and also adversely affected by the revote. 12
detailed impact statements were included with the complaint, detailing the impacts that the
funding reversal had on their work and communities. While the complaint is from six specific
complainants, the impact is systemic in that results from the revote adversely affected all Thrive
applicants as well as organizations in the micro, small, and medium operating grant categories.

Table 1. Complainant Names and Financial Harm

Complainant Name | Type Grantamount | Grantamount | Total grant
approved on approved on amount
July 20, 2023 August 17, rescinded
2023

| | I | $10,000

I I 1 $10,000

| I 1 $10,000

' 1| N $18,000

| B $4,273.69

INVESTIGATION PROCESS

This investigation is focused on decisions regarding the FY24 grant allocations. Ongoing internal
and community conflicts have been present within the Metro Arts Commission since at least
2019, but this report seeks to provide analysis and commentary specifically and narrowly about
decisions made in the grants program. Primary inquiries have been with these stakeholders:

e Metro Arts Commissioners: The 15 members who served in July and August 2023 and
voted to allocate funding in one or both months.

e Metro Arts staff and consultants: Specifically, staff members whose roles were focused
on the administration of grants.

e Metro Legal: Those representatives from the Metro Legal department who are assigned
as the legal representative to Metro Arts or have been explicitly involved with providing
legal advice to Arts Commissioners, Metro Arts staff, and MHRC staff and
Commissioners.

e Complainants: Individuals who submitted the Title VI complaint.

Metro Arts has several grant and capacity building programs. This report focuses only on Thrive
and General Operating grants. Thrive grants fall into two categories: community public art
projects including murals and temporary artwork, and community-based art projects led by



independent artists. Operating grants support nonprofit 501c3 arts organizations of all sizes.
More information about both programs is available on the Metro Arts Nashville website.

The investigation included review of the following:

e Metro Arts Commission and committee meetings: videos, audio recordings, agendas, and

minutes when available

e Metro Arts Commissioner applications and nomination interviews

e Metro Arts departmental planning documents such as strategic plans and training
materials, community engagement activities and reports, and other documents

e Grant guidelines and procedures

e Metro Arts bylaws and the code of the Metropolitan Government of Nashville and
Davidson County (Municode)

e ltemized FY24 grantee information (name, grant amounts, organizational information,

etc.)
e Historical grant allocations
e Metro Council meetings: videos, agenda, legislation as relevant
e Other publicly available materials relevant

WITNESSES

We conducted interviews with 14 of the 15 Arts Commissioners, 3 staff members, 2 consultants,
and 6 complainants, listed in the table below. Commissioner West was not interviewed due to

scheduling conflicts.

Name Role Date of

interview
Darek Bell Commissioner 12/8/2023
Paul Polycarpou Commissioner 12/8/2023
Leah Love Commissioner 12/11/2023
Sheri Bucy Commissioner 12/12/2023
Ellen Angelico Commissioner 12/12/2023
Matia Powell Commissioner 12/12/2023
Janet Kurtz Commissioner 12/12/2023
Carol McCoy Commissioner 12/13/2023
Jim Schmidt Commissioner 12/13/2023
Clarence Eward Commissioner 12/15/2023
Will Cheek Commissioner 12/29/2023
Diana Perez Commissioner 1/12/2024
Dexter Brewer Commissioner 1/16/2024
Marianne Byrd Commissioner 2/5/2024
Jonathan Saad Staff — Grants Manager 12/4/2023
Daniel Singh Staff — Executive Director 12/11/2023
Chuck Beard Staff - Artist and Organizational | 1/2/2024

Support Coordinator



https://www.metroartsnashville.com/grants-and-thrive

Dana Parsons Consultant 12/18/2023

Justin Laing Consultant 12/18/2023
T | Conplainant 12/11/2023
‘T Complainant 12/19/2023
_ Complainant 1/2/2024
‘T Complainant 1/10/2024
_ Complainant 1/22/2024
‘T Complainant 1/24/2024
TITLE VI

MHRC asserts that this complaint is highly likely to fit the criteria of Title VI based on the
following:
e Metro Arts Commission receives funding from the National Endowment for the Arts,
e Metro Arts Commission receives funding from the Tennessee Arts Commission,
e Metro General Government receives federal funding.

MHRC notified Director Singh of the Title VI complaint on October 10, 2023. MHRC moved to
arrange a meeting with Director Singh and then-Chair Angelico, tentatively scheduled for
October 24. On October 17, Lora Fox of Metro Legal instructed MHRC cancel the meeting. The
email stated: “The Legal Department has serious questions about whether HRC has jurisdiction
over this complaint through Title VI and needs to understand the allegations. Derrick [Smith]
will be looking into the jurisdictional question and you’re welcome to discuss this with him, of
course. In the meantime, please do not meet with the Arts Commission Director or Chair — let’s
wait a week or two to let Derrick review the situation.”*

MHRC complied with this request. The first interview with an Arts staff person was December 4
and the Commissioner interview was December 8. MHRC received an email on January 8, 2024,
from Derrick Smith, Senior Counsel in the Legal Department stating this complaint would likely
meet the criteria for a Title VI complaint.

MHRC complied with this request, though we find it worrisome that Metro Legal could
consciously hinder a Title VI complaint process. Title VI compliance ensures the Metro
government maintains its right to federal funding. Interference in that process puts the city at
risk.

MHRC obtained independent legal counsel by Melody Fowler-Green of Yezbak Law Offices.
We believe that Metro Legal has a conflict of interest with regard to the allegations in this
complaint. The attached Legal Memorandum argues our position that the Metro Legal
department can be properly named and held liable in a Title VI complaint (p. 6).

1 Derrick Smith, email communication January 8, 2024



https://metronashville.sharepoint.com/:b:/r/sites/HumanRelationsCommission/Shared%20Documents/Compliance/ARTS%202023/draft%20reports/PUBLIC%20DOCUMENTS%20(linked%20in%20report)/2024-03-04%20Memo%20to%20MHRC%20re%20EP%20and%20Title%20VI%20FINAL.pdf?csf=1&web=1&e=pHEvyM
https://metronashville.sharepoint.com/:b:/r/sites/HumanRelationsCommission/Shared%20Documents/Compliance/ARTS%202023/draft%20reports/PUBLIC%20DOCUMENTS%20(linked%20in%20report)/2024%20Jan%208%20-%20D%20Smith%20-%20Title%20VI.pdf?csf=1&web=1&e=ohpEUt

OVERVIEW OF FY24 GRANTS -- WHAT HAPPENED
This one-page overview provides a summary of what occurred leading up to the FY24 grant
cycle and the decisions made in July and August 2023.

Arts staff led a number of community-engaged planning activities in Fall 2022 to develop
recommendations that would increase access to Metro Arts funding opportunities. Primary
among them were Community Editing Panels in which 27 representatives from arts organizations
and independent artists provided direct input that led to a number of policy recommendations,
examples including shortening the grant applications and removing various eligibility barriers,
increasing the maximum amount for Thrive grants, and creating a funding model based on
organization size that shifted some funding to organizations with smaller budgets. This included
a tiered budget structure that determined funding amounts based on organization budget sizes
categorized as micro, small, medium, midsize, and large. These and other changes were
approved by the Arts Commission in December 2022. Meanwhile and throughout Spring 2023,
Arts Commissioners and Arts staff participated in a number of trainings, planning, and capacity
building work toward incorporating anti-racist and equity-focused initiatives.

By the mid-April 2023 grants deadline, 92 organizations and 155 individuals had applied for
Operating and Thrive grants. The arts community mobilized to advocate for a budget allocation
that would meet this demand, but then-Mayor Cooper’s budget fell short. The Council approved
a $2M amendment for cultural support, which the sponsor described as intended to support
equity and Thrive projects. Still, the total budget was insufficient to meet the full requests of all
Thrive applicants and all organization requests, which left the Commission in a position to
determine how to allocate funds in alignment with their equity goals and in support of the
changes approved through the Community Editing Process.

Director Singh and contractor Dana Parsons developed multiple “funding scenarios” based on
the budget structure approved in December (2022). Combined with data about organization sizes,
included in informational materials and Commission deliberation were “BIPOC impact” and
“white impact” dollar amounts that showed the result, in dollars, of each funding scenario for
each category. The Grants and Funding Committee recommended approval of two scenarios that
prioritized fully funding Thrive awards and prioritizing organizations with smaller budgets. In
July (2023) the Commission approved one of those recommendations with an 8 (yea) -3 (nay) -1
(abstain) vote.

Commissioner Cheek expressed concerns over the constitutionality of the vote directly to Law
Director Wallace Dietz. Metro Legal issued a memo and called for an Executive Session at
which they recommended the Commission rescind its vote due to the Supreme Court’s recent
ruling in Students for Fair Admissions v. Harvard against affirmative action, implying that arts
grants were race-based programs. In August (2023) the Commission rescinded and revoted, this
time approving a scenario that partially funded Thrive projects, maintained funding levels from
the previous year to midsize and large budget organizations, and funded micro, small, and
medium organizations at lower amounts than they would have received under the July vote.
There has been considerable Commissioner turnover and staff changes in the months since these
controversial votes. This report provides details and our findings about the actions that led to the
approval of an equitable funding model and its abrupt reversal.



ANALYSIS & FINDINGS

Six sections follow that provide deeper review of the events described above. The summary
below highlights the main findings and analyses from each section. However, at the crux of the
Title VI complaint is the advice provided by Metro Legal that caused the Arts Commission to
rescind its July 2023 vote. In communications provided to MHRC during this investigation, it is
clear that Metro Legal is of the opinion that the Commission’s decision relied on race-conscious
data that triggers strict scrutiny. We argue nothing in the Supreme Court case they referenced
renders this decision unconstitutional. The Commission considered a variety of allocation
options based on the race-neutral criteria of organization size. The fact that Commissioners were
informed of and discussed the financial impacts of the race-neutral criteria on various racial
groups does not render the action unconstitutional. This opinion is expounded upon in the
attached legal opinion (Legal Memorandum).?

The impact of the legal advice allowed the opportunity to change the grant allocation vote, which
resulted in different outcomes. The sections outlined below provide greater context and analyses
which illustrate how those actions came to be.

Metro Council and the FY2023-2024 Budget

e Mayor Cooper’s budget proposed $2M for “capital grants for cultural support” in the
mayor’s “administrative” fund, believed to be for a small number of large, or “legacy,”
arts organizations. The Metro Council redirected this funding to the Metro Arts operating
budget for “funding for cultural support.”

e The amendment’s sponsor stated its intention to support Thrive awards, but the
amendment did not include language or a mechanism to require the Arts Commission
allocate it in that specific way. This $2M would come from the FY23-24 surplus fund,
which would not be available under after January 1, 2024.

Disparity Study

e Metro Arts grants do not fit within Metro’s existing Procurement Nondiscrimination
Program, which allows for the setting of percentage targets for minority and/or women
owned businesses for specific types of contracts.

e Director Singh commissioned an independent disparity study but it did not meet Metro’s
requirements for use in procurement.

e Metro Legal’s communications imply that arts grants used race-conscious criteria or
racial quotas. We argue the process was race-neutral.

Funding Scenarios & Commissioner Votes

e The budget fell short by approximately $2M needed to fully funding requests for all
Thrive and General Operating applicants. Commissioners deliberated on a number of
funding scenarios to distribute funds. In July, Commissioners voted to approve an
equitable funding scenario that funded Thrive awards at a maximum of $20,000 and
adopted a funding structure based on size of organization that provided greater support to
those with smaller budgets. In August, the Commission reversed the vote, citing that they
should not decrease funding to midsize and large organizations so abruptly.

2 Melody Fowler-Green, Legal Memorandum, 2024
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Two Commissioners — Byrd and Polcycarpou — voted for the equitable scenario in July,
then against it in August. Commissioners Bell, Brewer, McCoy and Schmidt were either
absent or abstained from the July vote, then voted against the equitable scenario in
August. Commissioner Cheek consistently voted against the equitable options.

Metro Legal Involvement

The affirmative action court ruling was used to call for rescinding the vote and revoting.
The funding scenarios voted on in July included a dollar amount labelled as “BIPOC
impact” and “white impact” for each funding scenario. A second metric included the
percentage of funds that would go to micro, small, and medium size organizations. The
BIPOC and white impact measures were descriptive data points that showed the result of
each proposed scenario. Metro Legal advised that those metrics and the discussion
around them was unconstitutional, and the Commission should rescind the vote. The
applicability of affirmative action was insufficiently explained, both to Commissioners
and the public. Lack of transparency leads us to question the legitimacy of its use and
whether the Executive Session where this advice was given was allowable.

Metro Legal’s advice and subsequent communications imply that the decision to fund
Thrive awards and smaller organizations was expressly motivated by racial
classifications. No Commissioner stated such in the July Commission meeting or in
individual interviews.

9 of the 14 Commissioners interviewed either expressed frustration or confusion about
the advice, or directly refuted and questioned its relevance.

Commissioner Cheek is the only Commissioner to consistently vote against changes to
the funding model and appears to be the only Commissioner to have had conversations
with Metro Legal outside of Commission meetings.

Conflicts of Interest

Seven Commissioners have disclosed conflicts of interests with arts organizations; six of
them being with midsize and large organizations.

Recusals from voting occur on financial allocation of grants, but not for votes on the
funding scenarios. This partial implementation of COl-related recusals allows
Commissioners to vote on policies that determine funding distributions, despite their
relationships with organizations that stand to benefit from those decisions.

Contributing Factors

Critical differences exist between some Commissioners and staff about how Metro Arts
and the Arts Commission should prioritize and do its work. Some include conflicts and
tensions over trust-based grant processes and how to operationalize and evaluate equity.
Some of Director Singh’s decisions and actions have contributed the conflicts described,
including his lack of understanding of the budget process and weak or ineffective
relationships with some Commissioners.

Metro Legal should more clearly articulate its relationship to the Commission, including
the ways in which serves as an advising and/or authorizing body.



TIMELINE OF EVENTS

This timeline presents activities and actions we have identified as critical to the allegations in the
complaint, mainly processes and decisions about the allocations of FY24 grants. Details are
expounded upon in the analysis sections that follow.

e October 26 and November 1, 2022: Two community listening sessions are held to
gather input about the future of Metro Arts, facilitated by Andrea Blackman of the Metro
Office of DEI as part of its ongoing support and training. Input was gathered about the
department’s strategic direction, grant categories, and the processes for grant
applications, reviews and approvals.

*  November 29, 2022: 12 Community Editors representing micro through large arts
organizations participated in a one day editing panel (“Panel One”) to review and develop
recommendations for General Operating grants.® This is where initial recommendations
for a redistribution funding model based on budget sizes that provided greater support to
smaller organizations were recommended.

e November 30, 2022: Panel Two, with 15 Community Editors, met to review and propose
changes for Thrive grants and new programs. The two proposed Thrive categories
included: 1) murals and public art projects for artists with partnerships with a nonprofit
for grants up to $20,000, and 2) community-based art projects for individual artists, artist
teams, nonprofits, or for-profits with awards up to $10,000.

e December 12, 2022: Grants and Funding Committee meeting. The Committee reviewed
the outcomes and proposed changes that came out of the two Editing Panels. For General
Operating grants, a micro-size organization category was created, and the FY?24 Funding
Formula was adjusted to provide grant amounts based on organizational budget size.
Proposed amounts were 75% of the operating budget for micro-sized organizations, 50%
for small, 25% for medium, 17% for mid-sized, and 1.8% for large. Two changes were
recommended for Thrive: an increase of the funding maximum from $10,000 to $20,000,
and that individual artists who are part of organizations with budgets under $100,000 or
are led by historically under-represented communities, women, or veterans be eligible for
Thrive project grants. The Committee voted and approved these changes for the FY24
cycle.

e December 15, 2022: Full Commission meeting. The Commission voted 9 yeas, 1 nay,
and 2 abstentions to adopt the Committee recommendations for changes to General
Operating and Thrive grants. VVotes were as follows:

o Yay (9): Angelico, Dexter, Bucy, Edward, Haynes, Perez, Polycarpou, Powell,
West

o Nay (1): Cheek

o Abstention (2): Byrd, Schmidt

3 Public editing processes are a best practice for modeling equity in decision-making. Metro Arts contracted with an
outside consultant, Dana Parson, to develop and implement a community-based grant editing process. Community
members were selected through an application process and were compensated $500 to participate, including prep
work that included reading materials on funding models in other cities, best practices for equitable grantmaking
processes and summaries of past community engagement processes and outcomes. Community Editors participated
in facilitated, day long “editing panels” that created recommendations for FY24 funding models and structures. The
details of those proposals are described in the analysis section of this report. This process was used for Panels One
and Two on November 29 and 30.



January 23, 2023: Applications open for FY24 Thrive and General Operating grants,
based on changes adopted in December.

April 10, 2023: Application deadline for Thrive and General Operating grants. 92
organizations applied for Operating grants and 155 individuals applied for Thrive grants.
April 24, 25, 27, 28, 2023: Grant review panels are held for Thrive and General
Operating applicants. These panels evaluate applicants’ eligibility criteria and merits, and
provide a numeric score based on the rubric approved from the Public Editing Panels.
Applicants who score 75% or higher on Thrive or 70% or higher on General Operating
are eligible to receive funding. This review process only determined eligibility, not a
guarantee of any specific funding amount. Exact funding will be determined by the
funding scenarios that Commissioners will vote on in July. 131 Thrive and 88 Operating
applicants met the scoring threshold.

April 24, 25 and May 3, 2023: Metro Arts’s contracted research firm, RISE Research &
Evaluation, hosted listening sessions as part data collection for Metro Arts’ independently
commissioned Disparity Study. Community members were asked to share about their
experiences with Metro Arts and specifically how to improve the grant and funding
process (i.e., eligibility, application, selection, award amounts, etc.).

May 1, 2023: The Mayor’s recommended budget is filed, which is essentially a flat
budget year from the previous; falling short from funding needed to fully meet all eligible
Thrive and Operating grant requests.

June 1, 2023: Metro Arts Grants Manager Jonathan Saad emails applicants that Metro
Arts has requested additional funding from the Mayor and Council due to the
overwhelming number of applicants.

June 20, 2023: Metro Arts issued a media release with findings and highlights from two
commissioned studies led by RISE Research & Evaluation. The first was a Comparison
Study that concluded Nashville invests less public funding in the arts than its peer cities.
Second, a companion Disparity Study that showed Metro Arts funded BIPOC-led
organizations at significantly lower amounts than non-BIPOC-led organizations over the
last 10 years.

June 20, 2023: Metro Council approves Amendment B to the FY2023-2024 budget,
BL2023-1867, as substituted. It allocates $2 million to the Metro Arts Commission for
“funding for cultural support.”

June 21, 2023: Jonathan Saad informs grant applicants via email of the approved
amendment. He states that funding recommendations will be developed in the next few
weeks and discussed at the upcoming Grants and Funding Committee, followed by
approval of awards at the July Commission meeting.

July 5, 2023: Jonathan Saad emails Thrive and General Operating applicants to share
details of several funding allocation scenarios to be brought before the Grants and
Funding Committee and full Commission. Scenarios A-F provide different allocation
frameworks for distributing funds between Thrive applicants and micro through large

10



organization General Operating applicants. He includes the details in an attachment and a
pre-recorded, 20-minute video? by Dana Parsons that explains each scenario.®

e July 7, 2023: Dana Parsons hosts a virtual public information session about the funding
scenarios.

e July 10, 2023: Grants and Funding Committee meeting. Committee members voted to
recommend Scenario A and a modified Scenario B. These scenarios were described as
the equitable options because they best reflected the redistribution funding model by
prioritizing Thrive awards and micro, small and medium organizations.

e July 20, 2023: Metro Arts Commission meeting. Commissioner Bucy as chair of the
Grants and Funding Committee put forward a recommendation to consider Scenarios A
and B. Commissioner Angelico made a motion to approve Scenario A. Scenario A passed
with 8 yeas, 3 nays, and 1 abstention. VVotes were as follows:

o Yea (8): Angelico, Bucy, Byrd, Edward, Love,® Perez, Polycarpou, Powell
o Nay (3): Cheek, Kurtz, West
o Abstention (1): McCoy

e July 21, 2023: Jonathan Saad emails applicants to inform them the Commission
approved Scenario A for FY24 grants. He stated “there are several issues that are still
being worked out due to a shortage of overall funding, as appropriated in the Metro
Budget,” and a portion of funds will not be available until after January 1, 2024.” He says
award notifications and instructions to be sent the following week.®

e July 25, 2023: Lora Barkenbus Fox sends Director Singh a memo addressed to the
Metropolitan Arts Commission with subject line “The US Supreme Court Rules in
Students for Fair Admissions, Inc. V. Presidents & Fellows of Harvard College.” The
memo provides a 7-sentence summary of how the ruling applies to local government
grants and concludes “grant-makers may consider an applicant’s discussion of how race
or other societal issues affected his/her life or experiences as an individual — but a
decision may not be made on the basis of race.” Fox and Tessa Ortiz-Marsh have a
virtual meeting with Director Singh and other staff members to review the memo and call
for an Executive Session.

e July 26, 2023: Director Singh shares the memo with Arts Commissioners.

e August 7, 2023: Jonathan Saad emails Thrive applicants and states “since the July 20th
Commission meeting and vote, we’ve received additional information from internal
Metro departments. We are currently incorporating that information back into our
process. Our plan right now is to create adjusted scenarios based on current feedback and
re-present these recommendations at the following meetings.” He provides the dates and

* Metro Arts. Video: Grant Allocations.

5 Saad’s email does not explicitly state that there is not enough funding to fulfill every FY24 applicants’ request in
alignment with the funding formula adopted in December 2022. In the video, Parsons explains that $1.9M would
additionally be needed to meet all requests, but that is not explicit in the body of the email.

& The minutes incorrectly note Commissioner Love as abstaining. In the audio recording she is audible as voting yea,
and she confirmed her yea vote in an interview.

" We challenge the veracity of language that states there was a problem due to a shortage of funding as appropriated
in the budget. Each scenario that the Commissioners choose from, as designed, was based on the same total dollar
amount, as allocated in the budget. This statement implies that this staff member anticipated a challenge as to why
the Scenario could not be implemented. We believe this statement is at best not transparent, and at worst, deceptive.
8 This follow up communication and information was never provided.
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details for the upcoming August Grants and Funding Committee meeting and Arts
Commission meeting.®
August 11, 2023: A closed Executive Session meeting is held with Metro Legal’s Lora
Barkenbus Fox and Tessa Ortiz-Marsh, Director Singh, and Commissioners. Legal
provided advice to rescind the July vote and re-vote on new, race-neutral funding
scenarios.
August 14, 2023: Grants and Funding Committee meeting. The Committee discusses the
legal memo and a new set of scenarios that prioritizes individual artists via Thrive grants,
small to mid-sized organizations, and those that are historically underfunded. There are
five funding scenarios numbered 1-5. The Committee voted to recommend Scenario 1,
which mostly closely reflected Scenario A that was approved in July.
August 15, 2023: Jonathan Saad informs Thrive applicants that Metro Legal has
reviewed the voting from July 20th and determined the process was unconstitutional
because of the Supreme Court decision ruling on affirmative action. The email states
“Metro Legal has determined that this process was unconstitutional because it named the
racial impacts of the various funding scenarios.” He states they will use a different
approach “that centers equity as fairness” and applies different weighting criteria that
support individual artists, small to mid-size organizations, and organizations that have
received less than funding from Metro Arts in the past. He includes 3 attachments: a table
with details of new funding Scenarios 1-5, a companion text document with greater
description, and a list of Thrive and General Operating applicants with their potential
award amounts for each Scenario.
August 17, 2023: Metro Arts Commission meeting. Chair Powell opened discussion on
Metro Legal’s advice to rescind the July vote. A motion passes unanimously to rescind
Scenario A and all allocations within it. Commissioner Angelico motioned to approve
Scenario 1, which failed with 6 yeas and 8 nays. The votes were as follows:

o Yay (6): Angelico, Bucy, Edward, Love, Perez, Powell

o Nay (8): Bell, Brewer, Byrd, Cheek, Kurtz, McCoy, Polycarpou, Schmidt
Commissioner Schmidt motions to approve Scenario 4. The motion passes 8-6, with
votes as follows:

o Yay (8): Bell, Brewer, Byrd, Cheek, Kurtz, McCoy, Polycarpou, Schmidt

o Nay (6): Angelico, Bucy, Edward, Love, Perez, Powell
August 28, 2023: Thrive grantees receive an automated email through the platform
Submittable about the conditional approval of their grant, which included the grant
amount, the terms and agreement, and a deadline to accept of September 11, 2023.
September 29, 2023: MHRC receives Title VI complaint via mail from Lydia Yousief,
Christine Hall, Sangeetha Ekambaram and Robert Jones. The complaint alleges
discriminatory actions from the Metro Arts Commission and Metro Legal.
October 17, 2023: Lora Fox emails to request MHRC not meet with Director Singh and
Chair Angelico on an October 24" scheduled meeting. The email states, “The Legal

® There are two points for concern with this email. First and most importantly, the Commission had not yet decided
to rescind the vote. The Commission is the authorizing body to make such a decision. Here, it appears that this staff
person, guided by Metro Legal, presumes a forthcoming rescinding and revote to be imminent. Second, while this
email says adjusted scenarios will be developed it does not provide clear context for why, or explicitly state that
changes may be made from the July 20, 2023 funding decision. This contributed to confusion among applicants.

12



Department has serious questions about whether HRC has jurisdiction over this
complaint.”

October 23, 2023: The four complainants finalize Title VI complaint via notarized
signatures and have an introductory meeting with MHRC staff.

December 1, 2023: MHRC Commissioner Charles Traughber and Executive Director
Davie Tucker meet with Metro Legal representatives Lora Fox and Derrick Smith for
first conciliation attempt.

December 4, 2023: MHRC staff begin interviews with Metro Arts staff and
Commissioners.

January 23, 2024: Metro Council approves resolution allowing MHRC to obtain outside
legal counsel.

January 23, 2024: Ashley Mintz submits Title VI complaint and has an introductory
meeting with MHRC staff.

January 24, 2024: Donna Caldwell submits Title VI complaint and has an introductory
meeting with MHRC staff.
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ANALYSIS SECTION 1: Metro Council and the FY2023-2024 Budget

This section provides a review of the FY2023-2024 budget process and the advocacy efforts that
resulted in a $2M amendment to Metro Arts. As described by two Metro Arts staff members,
former Mayor John Cooper had had ongoing conversations with six of the major downtown arts
organizations about their hardships throughout the pandemic, reportedly among them, the
Country Music Hall of Fame, the Frist Art Museum, the Nashville Symphony, the National
Museum of African American Music, and the Tennessee Performing Arts Center. Cooper
requested $10M from the state via federal COVID-19 relief funds that would be administered
through the Nashville Convention and Visitors Corporation and earmarked for capital
improvements for those organizations.'® To our knowledge that support was never realized,
though there is not a transparent way to track public funds distributed through the CVC.

Cooper released his proposed FY2023-2024 budget on May 1, 2023, which included a $2M
appropriation for “capital grants for cultural support” from the general fund surplus allocations.
This line was assigned under “administrative,” which operates under the discretion of the
Mayor’s Office.!* Our working assumption is that these funds were intended for the
organizations described above after Cooper’s unsuccessful attempt to leverage federal funds.

Every year the Metro Council puts forward a substitute budget that makes minor adjustments and
changes to the Mayor’s budget. In its substitute, the Council approved two changes to this capital
grant allocation. First, it passed an amendment that expanded the allowable use of surplus funds
beyond strictly capital uses, and second, it redirected the $2M to the Arts Commission and
changed “capital grants for cultural support” to “funding for cultural support.”*? During Council
discussion, lead sponsor Councilmember Kyonzte Toombs stated the purpose of the amendment
as “clarifying the language [to] give Metro Arts Commission the leeway to open up the funding
to a greater variety of organizations. As written, there was concern from Metro Arts that it would
restrict them and they really want to open up funding for Thrive projects, that goes to smaller
organizations, and led by people of color, so they just want to make sure they have that equity, so
they can truly affect the equity piece. So they just want this language so they are not

restricted. ”*3 Councilmember Bob Mendes and Finance Director Kelly Flannery emphasized this
funding will not be available until January 1, 2024, and will be non-recurring. The amendment
passed on June 20, 2023 and was adopted into the approved budget.

Community Advocacy: 1% for the Arts

Several months of advocacy efforts preceded the passage of the budget. While an in-depth
analysis of who was involved and what mechanisms were most impactful is beyond the scope of
this report, this section includes highlights of activities undertaken by Metro Arts staff,
Commissioners, and through public processes. This section provides context about the origins of

10 Jeong, Yihyun. “Mayor John Cooper Asks Sate for $82.6M More in COVID-19 Relief for Nashville.” The
Tennessean, 16 September 2020.

11 The Metropolitan Government of Nashville and Davidson County, FY2023-2024 Recommended Budget Book
(May 2023), 104

12 Metro Council, Amendment to Ordinance No. BL2023-1867, As Substituted (2023)

13 Metro Nashville Network, 6/20/23 Council Committees: Budget & Finance, 40:30

14


https://www.nashville.gov/sites/default/files/2023-05/FY24_Recommended_Budget_Book.pdf?ct=1684513548
https://nashville.legistar.com/View.ashx?M=F&ID=12103238&GUID=A89FAD3A-AFF8-47FA-B940-0B6A5BEF3F78
https://youtu.be/306ZiCIJ1aM?si=n38fzPZRLXovfKc7&t=2434

the $2M amendment, since the contested use of Metro Art’s limited funding is at the center of
this complaint.

Commissioner Cheek served as the Chair of the Advocacy Committee at the time of the budget
process. In an interview, he described that the Commission’s advocacy began late, but that the
Nashville Arts Coalition (NAC), a 501c3 organization, worked in parallel to the Arts
Commission to advocate for increased arts funding. NAC promoted the messaging of 1% for the
arts, or $30 million of the city’s $3 billion budget. NAC’s mission broadly describes itself as
educating the Davidson County community about the value of public funding for the arts, and as
a coalition, advocates for arts funding from the Metro Council.}* The “Who We Are” section of
NAC’s website was deleted at the time of this inquiry, but it shows the structure for a paid, tiered
membership model. Publicly available documents show its affiliation with individuals who have
affiliations with the Belcourt Theater, Tennessee Performing Arts Theater, Oz Arts, the
Nashville Shakespeare Festival, Alias Chamber Ensemble, and Unscripted.®®

In an interview, Director Singh described a “splintering relationship” and growing tensions with
NAC which he attributed to, among conflicts about long-term vision, his support of diverting the
capital grants away from specific organizations and into Metro Arts’s general grant fund. Around
the same time, Arts Equity Nashville (AEN) formed as another coalition, primarily comprised of
smaller, grassroots organizations and independent artists who felt that they were not represented
by the efforts of NAC. AEN supported the goal of 1% of the budget for the arts but centered
Thrive and small organizations in their messaging. Among their efforts, AEN organized a letter
writing campaign that generated 12,255 emails to councilmembers and hosted a mayoral forum
on June 14 which listed more than 130 cosponsoring organizations and individuals.'®!" At the
forum, then-Councilmember Freddie O’Connell announced the forthcoming amendment for
Metro Arts.

Meanwhile, Metro Arts staff advocated for a larger operating budget by emphasizing a sharp
increase in applicants from the previous year, up from 54 to 88 eligible General Operating
applicants and 22 to 156 Thrive applicants.'® On June 20, 2023 Metro Arts released findings
from two independent studies. The first, a Comparison Study concluded that among five peer
cities, Nashville’s arts funding is the lowest per capita in budget and spending, has the lowest
rates of increase, and has a least diversified funding stream.® The second, a Disparity Study,
presented data that show a history of Metro Arts consistently and substantially funding BIPOC-
led organizations at lower levels that white-led organizations, and that the race and gender
demographics of Metro Arts funded organizations do not reflect the population of arts
organizations in Nashville.?’ Together, Metro Arts and the Arts Commission used these to
advocate that funding should increase and equity should guide its implementation.

14 Nashville Arts Coalition, Connect with Local Officials

15 ProPublica Nonprofit Explorer, Nashville Arts Coalition Inc. Form 990-PF (2022)

16 Keep Artists in Nashville, Right-size the arts investment in Nashville (2023)

17 Arts Equity Nashville, Cosponsors (2023)

18 Metro Arts Board of Commissioners, Minutes May 18, 2023

19 RISE Research & Evaluation, Support for the Arts Among Metro Nashville Arts Commission and Comparison

Agencies (2023)
20 RISE Research & Evaluation, Nashville Metro Arts Disparity Study (2023)
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The Metro Council held a pre-budget hearing on February 21, 2023, later followed by the
standard public hearing on the Mayor’s budget on June 6. Nearly two dozen individuals spoke in
favor of arts funding across the two meetings, including representatives from both NAC and
AEN. The Council’s amendment for one-time $2M for operating support to Metro Arts passed
on a voice vote, which then-Councilmember and Budget Chair Kevin Rhoten said was the “main
thing” for which he received wish list requests.

Authorizing Authority

In their interviews, nearly all Commissioners cited a woefully underfunded budget as the primary
driver of this funding dilemma, however only a few commented on what they understood as the
intent of the council’s amendment. Commissioner Cheek described: “To my knowledge there
was no restriction on the funding. There was no statement of intent on what should have
happened. The $2M came to the Arts Commission and it was the Commission s discretion to
determine where that money should go.” Commissioner Love described her understanding
differently: “Even reviewing council, my understanding was the funding was allocated because
we wanted to make funding a little more equitable. That’s my understanding about why it was
really pushed through. That’s why we were doing the scenarios that way, to make it equitable for
everyone.” Commissioner Edward similarly described: “A big part of us trying to raise money
was that we were trying to prioritize equity. That’s why I thought we got more money. All the
organizations of all sizes were on board with equity.” The complainants, who are part of Arts
Equity Nashville, described the amendment as a direct response to their advocacy for equitable
funding. One complainant stated: “I was under the impression that if Metro Council said this is
for Thrive, who will go against the democratically elected body? ” Another complainant
described, “it was a huge triumph when council voted for the money to go to artists and not the
big organizations.”

Void of an ordinance that specifies such, there is policy that binds the Commission to a specific
use of the funds beyond “cultural support” in Metro Arts’s operating budget, even if the
sponsor’s intent was articulated more specifically. Councilmember Delishia Porterfield attended
the July 20, 2023 Arts Commission meeting to give public comment requesting that
Commissioners vote on the most equitable scenario, at which she said, “multiple
councilmembers advocated for funding to stay with Metro Arts because of Arts’ commitment to
BIPOC organizations and equity. ” She said the council “did its job” by allocating the funding,
and now Commissioners should make allocations that prioritize Thrive, micro, small and
medium organizations.?! Despite the amendment, the Arts Commission is the body that holds
ultimate authorizing power to allocate funding to specific organizations and individuals.

It was not always the case that the Metro Council had no authorizing authority in grant allocation
decisions. Currently, the Metro Code of Ordinances 2.112.040 Power and Duties reads (our
emphasis in bold):

[The Arts Commission] Award[s] funds appropriated to it by the metropolitan council to
deserving nonprofit civic and nonprofit charitable organizations. Criteria for the
awarding of such funds shall be established by the Metropolitan Nashville Arts

21 Arts Commission. July 20, 2023 audio recording, 27:00
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Commission and approved by resolution of the metropolitan council. Once a
determination is made by the Metropolitan Nashville Arts Commission that a deserving
nonprofit civic or nonprofit charitable organization is to receive funds, a grant contract
shall be prepared and signed for each such organization. A notice shall be published in a
newspaper of general circulation of the intent to make an appropriation to deserving
nonprofit civic and nonprofit charitable organizations; included within that notice shall be
the amount of the appropriation and the purpose for which the funds will be spent. The
grant contracts shall then be submitted to the metropolitan council for approval by
resolution at two consecutive regularly scheduled meetings of the metropolitan
council.

This code is misleading because a 2015 state law preempted the requirement that council
approve grants to nonprofit organizations. Tennessee Code Annotated § 7-3-314 reads (our
emphasis in bold):

Notwithstanding any state law or regulation to the contrary, where counties with a
metropolitan form of government establish an arts commission or arts board and
appropriate funds to that entity in the annual budget, that entity may distribute money to
nonprofit organizations involved in the study, participation in and appreciation of the
visual, performing, or literary arts without obtaining additional approval from the
legislative body. The arts commission or arts board shall provide an annual report to the
legislative body prior to the adoption of the annual budget detailing the grant recipients,
the moneys disbursed, and the purpose for which the money was disbursed.

State law did not preempt the entire code. Still in effect is: “Criteria for the awarding of such
funds shall be established by the Metropolitan Nashville Arts Commission and approved by
resolution of the metropolitan council.” RS2001-749, approved by the Metro Council on
September 18, 2001, contains the most recent Arts Commission Rules and Regulations. In it,
regulations 1.1 and 1.2 read:

Regulation 1.1: Grants made under the authority of the Metropolitan Code Section
2.112.040(H) shall be made in accordance with the following criteria: excellence; need in
the community; inclusive planning; community outreach and impact; educational merit;
innovation; administration, development and financial management. These criteria shall
be set forth in MNAC’s Grant Guidelines.

Regulation 1.2: The MNAC shall regularly review its Grant Guidelines.

With this most recent Rules and Regulations being more than 20 years old, the Commission
should consider updating its language to align with and fortify Metro Arts’ goals and priorities.

Conclusion & Takeaway

This section detailed how the Metro Council approved a $2M amendment for operating support
to Metro Arts. The origins of the amendment, first for capital grants to a few large organizations
with a history of Metro funding shows the level of influence that some groups have traditionally
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had regarding access to the administration and ability to obtain resources for their benefit. In this
budget cycle, the Metro Council acted as a check and balance to divert that funding to something
they determined more equitably met community needs and had broader support. The sponsor of
the amendment clearly stated the intent for funding to support Thrive awards, although
requirements for how the funds be awarded were not part of the bill. Parallel advocacy groups
both called on the Council to increase funding in the name of equity, although distinctions in
how that would be done become more pronounced in decisions made by the Arts Commission in
July and August.
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ANALYSIS SECTION 2: Disparity Study

This section provides clarifying information about disparity studies and their role in Metro
Government and Metro Arts. Metro has a “Procurement Nondiscrimination Program” that
defines allowable uses of “race-conscious” recruitment and goal setting in the procurement of
vendors for specific services. The Program currently includes three general categories:
construction, non-professional services (i.e., printing, janitorial services, etc.) and professional
services (i.e., those that requiring licensing such as accounting, auditing, etc.). This means
procurement can set goals and targets for minority and/or women owned businesses for specific
contracts in order to encourage fair and open competition for parties wishing to do business with
Metro, and to ensure that Metro does not participate in or perpetuate discriminatory practices.*®

Disparity studies were designed in response to legal challenges to the constitutionality of such
nondiscrimation and minority business programs. Disparity studies are a tool that provides legal
justification to use race- and gender-conscious programs as a strategy for remedying historical
discrimination. “Race- and gender-conscious” policies are those that use race or gender as
criteria for participation; and race-neutral policies are those that do not. Metro may set goals
under the Procurement Nondiscrimination Program that are race- and gender-conscious after a
disparity study has demonstrated a “continuing pattern of underutilization of and discrimination
against minority or women owned business enterprises by the Metropolitan Government.” Once
a disparity study is completed, the Metro Finance Director and Director of Law have authorizing
authority to develop race- or gender-conscious programs, which must be approved by resolution
of the Metro Council.??

Metro has a longstanding contractual relationship with Griffin & Strong P.C., an Atlanta-based
law firm that completed Metro’s Disparity Studies in 2004 and 2018 and is currently underway
with another update. Director Singh was told that Metro Arts grants do not fit into the scope of
services under existing studies and he would need an arts-specific one in order to use race-
conscious criteria on grant applications. In an interview, Director Singh explained that an arts-
specific disparity study by Griffin & Strong was cost prohibitive in Fall 2022. He instead created
an RFP for a new disparity study using his delegated authority to directly procure contracts.

Singh contracted with RISE Research & Evaluation, a firm that specializes in research services
at the intersection of arts, culture, and equity. RISE began its work in January and released the
Disparity Study at the end of June. It included three parts: an analysis of Metro Arts funding
from 2013-2023 comparing BIPOC-led organizations and predominately white organizations; a
citywide demographic survey of arts organizations; and qualitative listening sessions. The
quantitative results showed that white-led organizations have received substantially more
funding in terms of the number of organizations and the grant amounts over time. The survey
showed that Metro Arts funded organizations do not reflect the race and gender composition of
the broader population of arts organizations. The authors note that a T-test could not be
conducted to assess for statistically significant differences between white and BIPOC
organizations due to the small number of BIPOC-led organizations. Still, they emphasize the
results show a dire disparity, even if not measured by the intended statistical method. The report

22 The Code of the Metropolitan Government of Nashville and Davidson County, Tennessee, Chapter 4.46 -
Procurement Nondiscrimination Program

19


https://library.municode.com/tn/metro_government_of_nashville_and_davidson_county/codes/code_of_ordinances?nodeId=CD_TIT4PRCO_CH4.46PRNOPR
https://library.municode.com/tn/metro_government_of_nashville_and_davidson_county/codes/code_of_ordinances?nodeId=CD_TIT4PRCO_CH4.46PRNOPR

concluded that “the data presented here should be enough evidence for Metro Arts to solidly
move forward with remedies that support BIPOC organizations.”?

Race-conscious or Race-neutral?

Sometime around the study’s completion or release, Director Singh was informed that it would
not satisfy Metro’s standards due to the methodology and research team.?* In a letter to MHRC
on January 19, 2024, Metro Legal representative Lora Fox stated that they began the process to
engage Griffin & Strong on July 28, 2023 about developing a “data-driven and community-
based disparity study that would be robust and detailed enough to support the creation of an arts
grants nondiscrimination program.” The letter also stated “a general claim of past discrimination
cannot, alone, justify racial quotas in awarding public contracts. Narrow tailoring requires an
examination of whether there is a race-neutral means to increase minority participation.”?® This
is in reference to a potential future disparity study. At this time conversations are ongoing
between Metro Arts, Legal, Finance, and Procurement about how to potentially incorporate arts
grants under Griffin & Strong’s work for FY25.

It is a contested opinion as to whether the grant process used race-conscious or race-neutral
policies. Metro Legal’s communications (specifically, the July 2023 memo to the Arts
Commission and January 2024 letter to MHRC) imply that the grants used overt, race-conscious
criteria in its decision-making process. All grant policies are reviewed and approved by Finance,
Legal, and Procurement every year. The process for the FY24 grant applications, scoring rubrics,
and eligibility criteria were all approved by Metro Legal. Specifically, Ortiz-Marsh stated at the
July 20, 2023 Commission meeting the following: “I’'m going through with Dana now on the
new editing process. It complies with the Equal Protection Clause. So, you know, essentially
there’s nothing in the application process that overtly takes into account race. So legally that is
sufficient.

The only procedural elements that Legal did not review in advance were the funding scenarios
voted on in the July meeting. The scenarios were developed on budget tiers that categorized
every applicant based on their organization’s budget size. These budget tiers were the criteria
approved by the Commission in December 2022. Specific funding would then be granted to
eligible applicants based on category. Each scenario labelled “BIPOC impact” and “white
impact” with a dollar amount, showing the result of each scenario. Those “impact” dollar
amounts were not criteria used to create each funding option; rather, they were descriptive data
points for each scenario. We content this process used race-neutral criteria and successfully
increased minority participation through such race-neutral means, thereby posing minimal risk to
claims that Metro Arts used a race-conscious grant program.

2 RISE Research & Evaluation, Nashville Metro Arts Disparity Study (2023), 13

24 staff and the Commission still used the Disparity Study as an education tool. Of note, Commissioner Cheek
expressed in an interview his disagreement with the Disparity Study, stating “I’m somewhat frustrated that the
survey gets waived around as a statement of equity when it’s not... It has nothing to do with the equity that’s
accomplished by the organizations under it.” Director Singh has also shared copies of text messages from
Commissioner Cheek which share his opinion that the study should not be released until after the budget is passed.
%5 Metropolitan Government of Nashville and Davidson County Department of Law, (no title), January 19, 2024
% Arts Commission. July 20, 2023 audio recording, 1:30:00
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Conclusion & Takeaway

Legal’s advice that Metro Arts needs a disparity study is predicated on an assumption that grants
use race as a criterion for funding; when in actuality, budget size was the primary consideration.
The funding models that were approved in December 2022 and July 2023 used the race-neutral
criteria of budget size to allocate grant dollars. Inherent in that decision was a theory that by
using budget as the primary criteria, the applicant pool would become more diverse, including
diversity by race, as well as other factors (i.e., neighborhood and council district, gender and
sexuality, nationality, etc.). The data shown by BIPOC and white impact proved that hypothesis
to be true. If race-neutral policies guided this process, then the legal advice that a revote must be
taken was an overreaction and not necessary. If in the future Metro Arts wishes to use race-based
considerations as a way to concretize a strategy for addressing systemically disparate outcomes,
then it could consider completing a qualifying disparity study. However, we contend the FY24
grants process did not require one.
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ANALYSIS SECTION 3: Funding Scenarios & Commissioner \Votes

This section provides an overview of how the proposed funding scenarios were developed, how
they changed from December 2022 to August 2023, what was approved by the Arts Commission,
and how Commissioners described and reflected on their votes.

December 2022 Vote

Two Public Editing Panels were the primary activities that led to new and specific changes in the
FY24 grants cycle. This process included 27 community members representing arts
organizations of each size from micro through large organizations, plus independent artists, who
participated in a day long participatory process to edit the grant applications, rubric, evaluation
frameworks, etc. Editors’ recommendations were compiled by staff and made available for an
online comment period for further input and revisions. From this process there were several
proposed changes, three of which are relevant to the allegations of this complaint.

The first was to adopt a tiered funding structure based on organization size for General Operating
grants. Previously, operating grants had been based on two categories: Basic Operating Support
for arts organizations with an average annual revenue of more than $100,000, and Core
Operating Support, for organizations with an average annual budget less than $100,000.
Applicants in both categories could request up to 20% of their annual budget, with a cap of
$300,000 for Basic Operating Support, and $20,000 for Core Operating Support. Organizations
rarely or never received the maximum award allowable, but the results still provided larger
awards to organizations with the largest budgets. A clear explanation of how the exact grant
amounts were determined under the Basic and Core support categories was not provided to us,
which we take to assume means there may not have been a standardized or transparent method.

The proposed tiered funding formula alters this by providing a standardized funding structure
and allocating larger budget percentages to smaller organizations. Organizations were classed by
their budget, with categories spanning from organizational budgets of less than $25,000 for
micro organizations, to budgets over $3M for large organizations. On one end, organizations
with the smallest budgets could be eligible for 75% of their operating budget. On the opposite
end, organizations with the largest budgets were eligible for 1.8%. The specific percentage
amount for each level of organization size is referred to as the Base Percentage. This determined
the grant amount that organizations could request. A Review Panel would then assess applicants’
merit and assign a score of 0-100%. Applicants scoring 70% or higher are eligible for their full
ask, and those scoring 93% or higher could be recommended for additional funding. Together,
the Base Percentage + Panel Recommendation = Grant amount. This tiered funding formula is
shown in Table 2.

The other new proposals were to create a micro size organization for those with budgets under
$25,000, and to increase the maximum Thrive awards from $10,000 to $20,000. Thrive scoring
using a similar method, with the funding threshold being 75% to qualify. Detailed descriptions of
these proposals are available in the Editor Packets.?” References to an “equitable” funding model

27 panel One Editor Packet: Metro Arts Grants (November 28, 2022) and Panel Two Editor Packet: Thrive + New
Programs (November 17, 2022)
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refer to this funding formula that redistributes larger percentages of funding to smaller budget
organizations. Equity, in this context and in this report, refers to this redistribution based on size.

These recommendations were approved at the Grants and Funding Committee on December 12,
202228 then by the full Commission on December 15, 2022.%° Individual Commissioner votes are
shown in Table 3 later in this section.

Table 2: December 2022 Funding Formula (Approved)

Organization Size Grant

Micro (operating budget <$25,000) 75% of budget or 2K minimum grant
Small (operating budget $25k-$100k) 50% of budget or 3K minimum grant
Medium (operating budget $100k-$500Kk) 25% of budget

Mid-sized (operating budget $500k-$3M) 17% of budget up to 120K maximum grant
Large (operating budget >$3M) 1.8% of budget up to 200k maximum grant

Cap Allocation

Much attention has been given to the language and discussion about the “Cap Allocation” in the
proposals, approved documents, and discussion at the December Commission meeting. This
refers to continuity in funding for organizations already receiving Metro Arts grants. The
approved General Operating proposal included the following: “Should the Total Ask Amount be
unavailable, a percentage will be assigned to all orgs that allows for the maximum grant amount,
first honoring that all organizations receive a grant greater than or equal to the previous year, and
secondly, honoring small and medium organization full asks. *All award allocations will be
made based on Metro Arts funding availability.”*° Concerns and objections to the new funding
formula were voiced by some public commenters and Commissioners at the December meeting,
primarily focused on potential financial harm to mid-size organizations, whether $3M was the
appropriate budget level to distinguish between mid-size and large organizations, and more
generally about reducing funding to successful (i.e., large and established) organizations. In
those discussions, this Cap Allocation was referenced to assuage those concerns that
organizations would receive the same grant amount in this first year of the new formula.3!

This funding formula was created and approved before it was known how many applications
Metro Arts would receive and how many would qualify for funding under the new changes.
Applications opened on January 23, 2023 and closed on April 10. The Review Panels took place
in late April. In total, 88 organizations and 131 individuals met eligibility criteria, up from 54
organizations and 22 Thrive applicants the previous year. The Mayor’s budget was released on
May 1, which previewed the reality that Metro Arts would not receive the amount requested.
Even with the Council’s $2M amendment, it ultimately fell short by approximately $2M from
funding needed to fulfill all General Operating and Thrive requests according to the new funding
formula. This left the Commission in a position where it would have to choose how to allocate
limited funds.

28 Metro Arts Grants and Funding Committee, Minutes Tuesday December 12, 2022
29 Metro Arts Board of Commissioners, Minutes December 15, 2022

30 Metro Arts, Metro Arts Operating Scoring Rubric FY24 Grant Cycle, p. 4

3L Arts Commission, December 15, 2022, audio recording
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In the December Commission meeting, Director Singh and lan Myers described the planning
rationale to open applications with the new changes, see how many applicants come in, and use
that real data to proactively request a budget from the Mayor and Council to meet the demand.
When the budget fell short, the assurance of sustained funding for organizations already in the
funding pipeline and the ability to fund new applicants according the new funding model turned
impossible. The Cap Allocation was included in order to maintain support for the new funding
model from organizations who have advocated on behalf of Metro Arts in the past. This was a
concession to maintain the system, while also trying to change it. The timelines and order of
which the Cap Allocation, grant applications, and the budget came to play out inflated
expectations for all parties that turned to be incompatible.

July 2023 Vote

Dana Parson, a contractor and Founder of The Leadership Institute for Compassionate
Changemaking (a firm that specializes in organizational change) was the primary individual to
develop adjusted funding scenarios based on available funding. Parsons had been brought on as a
contractor starting in November 2022 to develop and implement the process for the Community
Editing Panels and the resulting funding formula. Because the budget was insufficient to fully
fund all requests, Parsons developed multiple “funding scenarios” that proposed different
allocation options for each budget category. The scenarios differentiated between Thrive and
General Operating grants, first prescribing a percentage of funding to go to Thrive requests, such
as “fully fund Thrive at 100% of their ask” or “fund Thrive at 75% of ask,” etc. Each scenario
then prescribed a specific funding amount to each category of organization sizes, micro through
large, within General Operating grants. Some scenarios determined this amount based on the
FY24 funding formula (for example, fund 80% of what the FY24 formula would mean for micro
and small organizations), whereas others were based on the FY23 amounts (for example, fund
40% of FY23 grant amount). Taken together, a specification for Thrive plus a specification for
General Operating make up one scenario, with each scenario totaling approximately $4.6M.

Additionally, each scenario listed a dollar amount for “BIPOC impact” and “white impact” for
the Thrive and overall General Operating categories. For example, under scenario A, Thrive
BIPOC impact was $608,055 and white impact was $1,122.710. These amounts were provided
as data points to show what the result would be for any given scenario for those two race
categories. Finally, each scenario included the percentage of General Operating funds that would
go to micro, small, and medium organizations, given that these were the variables used to shape
the new funding formulas in December 2022. Prioritizing micro, small and medium organization
sizes was how Metro Arts operationalized equity. At least 12 scenarios were provided to
Commissioners for consideration between approximately July 5 and July 20, 2023. Scenarios can
be viewed here.?

The Grants and Funding Committee recommended Scenario A and a modified Scenario B for
consideration by the full Commission.® A motion was made to approve Scenario A which
funded Thrive at 100% of applicants’ FY 24 ask, micro and small organizations at 80% of the

32 Metro Arts. FY 24 Funding Scenarios (Detailed).
33 Metro Arts Grants and Funding Committee, Minutes Monday July 10, 2023
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FY24 formula, medium organizations at 75% of the FY24 formula, mid-size organizations at
55% of the FY23 grant award, and large organizations at 40% of the FY23 grant award. The
Commission approved this scenario with 8 yea votes, 3 nays, and 1 abstention.3*

Scenario A was referred to as the “equitable” scenario because it fully funded Thrive awards and
increased funding for smaller organizations. It prioritized the commitment to funding micro,
small and medium organizations most similarly to the FY24 funding formula from December
2022.

August 2023 Vote

Metro Legal intervened in the days after the July vote, which is discussed in detail in the next
section. Here we examine the details of the August revote. Five new scenarios were presented to
Commissioners for the August meeting. The new scenarios had three adjusted
variables/categories for evaluating equity: 1) Thrive; 2) operating grants for organizations with
budgets under $500,000; and 3) organizations that have received less than $500,000 from Metro
Arts over the last 25 years. With these variables, the intention was again to prioritize Thrive,
micro, small and medium sized organizations. Like July, each scenario provided an allocation to
Thrive at a percentage of 100%, 75% or 50% of the applicants’ request, plus an allocation to
distribute across General Operating applicants based on variables 2 and 3. And again, each
scenario labelled the percentage that would be allocated to micro, small and medium
organizations. The scenarios can be viewed in a chart format here,* and narrative text
description here.3® The Grants and Funding Committee recommended Scenario 1, which funded
Thrive at 100% and prioritized organizations with budgets under $500,000.%” The full
Commission voted against this Scenario, with a vote of 6 yeas and 8 nays. Instead,
Commissioners approved Scenario 4, which funded Thrive awards at 50% of their request and
allocated the greatest amount of funding to organizations with budgets greater than $3M.38

Commissioner Schmidt moved the motion to approve Scenario 4 immediately after Scenario 1
failed. An opportunity was missed in that moment to distribute a funding cut by moving a
scenario that would have funded large organizations at a marginally smaller percent than their
full FY23 award and distribute the difference to Thrive applicants and smaller organizations.
Scenarios 2 or 3 provided compromises along those lines but were not considered.

Image 1 provides a comparison of the December 2022 funding model to the Scenarios passed in
July and August. Notably, in the July scenario, 54% of General Operating grants would have
been allocated to micro, small and medium organizations with budgets under $500,000. In
August, that percentage was down to 16%.

34 Metro Arts Board of Commissioners, Minutes July 20, 2023

35 Metro Arts. August — Scenarios Overview (Chart)

36 Metro Arts. August — Scenarios Overview (Text)

37 Metro Arts Grants and Funding Committee, Minutes August 14, 2023
3 Metro Arts Board of Commissioners, Minutes August 17, 2023
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Image 1. Funding Formulas and Scenarios approved in December 2022, July 2023, August 2023

December 2022 Vote - Funding Formula

Organization Size Award Amount
Micro (org budget <$25k) 75% of budget, minimum $2k
Small (org budget $25k-$100k) 50% of budget, minimum $3k

Medium (org budget $100k-$500k)  25% of budget
Midsize (org budget $500k-$3M) 17% of budget, maximum $120k
Large (org budget $3M+) 1.8% of budget, maximum $200k

July 20, 2023 Vote - Funding Scenario A

Category Proposed Grant Amount Total

Thrive 100%  of FY24 formula ($20,000 max) $ 1,730,765.00
Micro (org budget <$25k) 80% of FY24 formula (75% annual budget)

Small (org budget $25k-$100k) 80% of FY24 formula (50% annual budget)

Medium (org budget $100k-$500k)  75% of FY24 formula (25% of annual budget) $ 2,908,834.71
Midsize (org budget $500k-$3M) 55% of FY23 grant amount
Large (org budget $3M+) 40% of FY23 grant amount

% of funds to micro/small/medium organizations = 54%

Total FY24 Grants $ 4,639,599.71

August 17, 2023 Revote - Funding Scenario 4

Category Proposed Grant Amount Total

Thrive 50% of FY24 formula ($20,000 max) $ 875,382.00
Micro (org budget <$25k) Average of 37% of annual budget $  55,324.00
Small (org budget $25k-$100k) Average of 16% of annual budget $ 160,971.00
Medium (org budget $100k-$500k)  Average of 9.6% of annual budget $ 486,307.00
Midsize (org budget $500k-$3M) Average of 9.7% of annual budget $ 1,210,271.00
Large (org budget $3M+) Average of 1.9% of annual budget $ 1,471,288.00

% of funds to micro/small/medium organizations = 16%

Total FY24 Grants $ 4,259,543.00

Procedural Differences

Two procedural differences in how these funding decisions were made are noteworthy. In FY23
and previous years, Grant Manager Jonathan Saad stated that he was responsible for creating the
funding formula, which was typically only one option. Other Commissioners confirmed that the
full Commissioner deliberating between multiple scenarios was unusual, and that if those
decisions were made in the past, that work would typically take place in the Grants and Funding
Committee. Saad also described that Thrive awards were only funded in previous years when
funding was available. With the decision to use the same funding pool for Thrive and General
Operating awards, it both ensured more funding was available for Thrive, while making the
General Operating funds dependent on how much is allocated to Thrive for the first time. This
was complicated by the intention (with no enforcement mechanism) of the $2M Council
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amendment to support Thrive awards. Thrive ultimately received approximately $875,000 — just
under half the amount of the amendment.

Saad shared two additional comments that appear to show either some disagreement with or
dissent against the process up to this point. In discussing the recommendations from the Editing
Panels, he stated, “some of the things that came from the committee I knew we Wouldn 't do. It’s a
nice idea but not practical. One thing was to push the award amount for Thrive to $20,000. I
knew that wasn’t a reasonable amount. I always thought we’d come back and scale it back down.
It was just spit balling.” When asked if he sent award notices to recipients after the July vote, he
said, “No, I knew the moment it passed it wouldn'’t... In past years | would start right away, but it
was so chaotic this year, there wasn't a push to get the awards out.” He did not offer a specific
reason when asked why he thought it would not be followed through on. We are not able to
conclude whether this was a truly prescient instinct or whether this staff person had information
that others were not privy to. Meanwhile, from the community side, several applicants described
poor communications from Saad and Metro Arts in general and lack of information about the
status of their grant dispersions.

Commissioner Votes

Commissioner votes are shown in Table 3 for the three votes described above. Affirmative yea
votes are shown in green, negative nay votes in red, and abstentions in yellow. Absences are
labelled and N/A indicates the Commissioner was not serving at the time (e.g., they were not yet
appointed or had completed their term of service).
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Table 3: Commissioner votes in December 2022, July 2023, and August 2023

Commissioner December 2022 July 2023, August 2023, August 2023,
(equitable Scenario A Scenario 1 (most | Scenario 4 (least
funding formula most equitable equitable equitable

Angelico, Ellen Yay Yay

Bell, Darek Absent

Brewer, Dexter Yay Absent

Bucy, Sheri Yay Yay

Byrd, Marianne Yay

Cheek, William Nay Nay

Edward, Clarence [NE)V Yay

Haynes, Clay Yay N/A

Kurtz, Janet Nay

Love, Leah Yay Yay

McCoy, Carol Nay

Perez, Diana Yay Yay Yay

Polycarpou, Paul Yay Yay Nay

Powell, Matia Yay Yay Yay

Schmidt, Jim Nay

West, Campbell Yay Nay Absent

Total 9yea; 1 nay; 2 8 yea; 3 nay; 1 6 yea; 8 nay 8 yea; 6 nay
abstentions abstention

Fourteen Commissioners accepted our request for interviews. This section shares summaries of
how they described the reasoning for their votes. We review them in these categories:
e Consistently voted for the equitable distributions (yea votes in December, Scenario A,
and Scenario 1)
e Consistently voted against equitable distributions (nay votes in December, Scenario A,
and Scenario 1)
e Voted for equitable distribution in July and against it in August
e Other voting patterns (i.e., abstentions, absences, etc.)

Commissioner West did not participate in an interview and was absent from the August
Commission meeting. We do not speculate or include information about her July vote in these
descriptions.

For Equitable Distributions -- Commissioners Angelico, Bucy, Edward, Love, Perez, Powell
The six Commissioners who voted each time for the most equitable scenarios expressly stated
their preference for the funding models that redistributed a proportion of funds from larger, or
“legacy,” organizations to smaller organizations, Thrive artists, and those who traditionally had
less access to funding. The rationale from all of them was straightforward in that the
Commission had for some time stated its intentions to move its funding priorities in this
direction. Two Commissioners also gave deference to the Grants and Funding Committee’s
recommendations. Quotes from Commissioners include:
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“I voted for Scenario A because we ve been talking about this for a long time and
sometimes you have to do what you say you’re going to do. We’ve been talking about
how we need to focus on giving more funding to small orgs. It’s been an ongoing
conversation for the last 3 years. Some people may say it was sprung up, but it’s not.” --
Commissioner Powell

“I’'m the only one on the board who is an arts representative. For me, it was a personal
thing. If  wasn’t on the board, I’d have been an artist applying for a grant as a small
org. I resonate with that. I've done that work in the city.” -- Commissioner Edward

“I was really pushing towards a more equitable distribution of Metro funds to go to
Thrive artists and small organizations, and bigger cuts to legacy organizations... | sat
back and I listened to all the organizations... everyone made a good point, but in my
heart of hearts, | knew I should stick with the little guy... Each time I voted, | voted for
wanting to make Thrive participants get 100% of their money.” -- Commissioner Bucy

“I’'m almost certain it was the committee’s recommendation. I thought we should keep
where we were in July, that was the most equitable.” -- Commissioner Love

“Because it was the most equitable scenario. I've been concerned that the funds were not
being equitably distributed in the Nashville arts community. It was going to have a
positive impact... That day when we voted, we had a lot of people from the public speak.
Making comments, that made it clear why we were there and why we needed to choose
the more equitable scenario. It was very explicit what the community was needing.” --
Commissioner Perez

Against Equitable Distributions — Commissioner Cheek

Commissioner Cheek is the only Commissioner who voted against the new funding formula in
December 2022 and against the equitable scenarios in August and July. In an interview he did
not recall the details from the December 2022 vote. He did describe, in detail, his rationale
behind his votes in July and August which he summarized as, “in July, I was opposed to it based
on principles, and by August, I had heard about the real impact.” He described the July vote as
too much of a financial increase to individual artists without a system in place to monitor use of
those funds:

“I was not comfortable that we were spending taxpayer money in a way that we could
reliably measure that we were doing a good thing and were in fact funding art in a way
that taxpayers are comfortable paying for... We didn 'z have any way to track it. With an
arts organization, there’s a board of directors and there’s a paid staff. With an individual
artist there’s none of those checks and balances built in... I'm not sure I ever saw a list of
who the recipients were and what their projects were, and who approved the projects,
and who is supervising the grants. For example, if you received a $10,000 grant, who is
following up with you to see what did you do? Did you go to Kroger and shop? Or did
you put on the arts production that you supposedly were going to do with the money? |
don’t remember seeing information about that, and in retrospect, | think we were
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premature to give as much money as we did to individual artists without
accountability.

Of note, Commissioner Cheek is the only Commissioner who shared a concern about
accountability of funds to individual artists. We note this is a potential point of philosophical
disagreement between an individual Commissioner and Metro Arts’ overall movement toward
trust-based grant practices that broaden access and fund individuals. Commissioner Cheek also
shared that his July vote was motivated by a concern that organizations who had advocated for
the $2M council amendment would not continue to support advocacy efforts in future budget
cycles if they did not receive some of those funds. He further explained that in August
Commissioners had heard from impacted arts organizations who would receive less funding
under the equitable scenario: “we had heard about specific impacts from some of the arts
organizations and what it would mean to cut funding. It had become more personal because |
was hearing from, you know, a friend on the Opera Board. And I wasn’t the only Commissioner
hearing... the mid-size organizations, it made a meaningful impact. Like the Nashville Rep, it was
very difficult for them to fund the gap.” This was a common theme among Commissioners who
voted against the equitable scenarios.

For Equitable Distribution in July and Against in August — Commissioners Byrd,
Polycarpou

Commissioners Byrd and Polycarpou voted for the equitable scenario in July then voted against
it in August. Commissioner Byrd described her position on both votes as follows:

“I had completely bought into the concept and Arts had a commitment to DEI and we
wanted to support the small institutions and the most under-represented in the past. When
we looked at Scenario A, that is what we voted for. When we had to reconsider
everything, and were not allowed to take DEI and BIPOC issues into consideration as
part of that process, I felt we absolutely had to go back and honor the promise that
Daniel [Singh] made to those community members, many of whom were with the larger
organizations. And make sure they got at least the same amount of money that they got
the previous year. The commissioners did not vote on that, the Commissioners did not
make that promise. Daniel made that promise.”

Commissioner Byrd acknowledged that there were “conflicting promises made.” She stated that
after being advised by Metro Legal that they should reconsider the vote, she reviewed every
document and email since December 2022 and ultimately, “felt the promise that had been made
by the Executive Director was that you can’t give everybody everything, but you have to keep
your promise, and he made a promise.” Commissioner Byrd delivered a lengthy statement
further elaborating these points at the August 17, 2023 Arts Commission meeting.

39 Much of the processes and requirements of Commissioner Cheek’s concerns about scoring and reporting
requirements are stated in the FY24 Thrive Call for Artist Services & Guidelines. The scoring rubric includes three
questions on community impact, project timeline, and project budget. The guidelines describe that project reports
are due within 30 days of project completion and must include a list of itemized expenses, at least one promotional
material, at least 3 photos or videos that document the project, and a project closeout form. Additionally, 10% of
projects will be selected for deeper documentation and audit, and the guidelines include language that allows Metro
Arts staff to request additional documentation if there is reason to believe projects are out of compliance. The full
Call for Artist Services is available here.
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Commissioner Polycarpou, who similarly changed his vote between July and August,
emphatically described his desire to fund independent artists, but described the impact that the
conversation at the August meeting had on his decision making. He shared:

“Primarily the discussions | heard at the August meeting led me to think we are way too
quick doing this, and we are going to hurt other people in the arts along the way... Some
of those orgs made plans for what we decided then. It was even on the website that no
organization would be given less than they were in 2023. | couldn't in good conscious
think that we could just say ‘no we didn’t say that.” That was my primary thought
process... It was the timing that ultimately got me. We'd already promised — like
[Commissioner Byrd] said, and she read it aloud — this is what we promised in
December. And that promise is still on the website... | want to be sure you hear me. | did
not change my mind to say this doesn’t count. I put my mind on hold.”

This promise that Commissioners referred to is the Cap Allocation previously described. The
verbal statements and written language throughout the Editing Panels and drafting of the funding
formula state that organizations would receive a FY?24 grant that is no less than their FY23 grant.
Director Singh has stated in public meetings and in his interview that he did make those
statements. No Commissioner, including those who voted for the equitable scenarios in conflict
with the Cap Allocation, denied that that was repeatedly stated. The approved documents also
stipulate that all grants are dependent on available funds.

Other Voting Patterns (absent, abstained, etc.) -- Commissioners Bell, Brewer, Kurtz,
McCoy, Schmidt

Five Commissioners voted against the equitable scenario in August but had either absences or
abstentions in previous votes. Overall, they described Scenario A in July as moving too fast and
breaking past promises, and argued that Scenario 4 in August also accomplished equity. Quotes
from those Commissioners include:

“If the goal was to offer more funding to Thrive, there were other scenarios that
accomplished that same goal, while still looking at the arts community overall. [Scenario
4] gave Thrive grants a five-times increase, which is a phenomenal amount. Most
companies only go with 3-6% increase in funding increases for any department.” --
Commissioner Kurtz

“Scenario 4 still gave something to everyone. And still honored what we said we were
going to do, the commitments that were made way before my time... In my mind, trying to
spread it to as many organizations possible would be the best for the Nashville
community as a whole.” -- Commissioner Bell

“In the end, we decided we would keep our promise to not injure or defund those
organizations. They pointed to the promises... And that was contrary to the July vote. We
were saying all along that we were going to move in this direction, but we were not going
to do it this way. We were going to wean them.” -- Commissioner Brewer
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“I thought it was more balanced and lived up to some promises that were made to
organizations across the city. It greatly increased the amount to Thrive by three or four
times the amount of funding and it went to three or four times the number of artists... |
thought we need to look at a more phased in and incremental scenario that would move
toward funding Thrive and hold harmless others for a year and give them time to budget
and deal with incoming cuts... | still believe it will increase equity in a real way.” --
Commissioner Schmidt

“Jim [Schmidt] was the former chair, he said, I don’t know why we 're pitting the arts
agencies against each other. We have more money than we 've ever had before, so we will
be able to fund a lot of the new Thrive people... I was listening to him and thinking that
made sense. So that is why, when the vote came up for Scenario 1, | thought that we had
not been keeping our word.” -- Commissioner McCoy

Commissioners’ referrals to increased Thrive funding is about the increase in Thrive recipients,
but not the level of funding per individual. The total Thrive allocation in FY?24 was $875,382, up
from $178,600 in FY23. Thrive awards remained at the $10,000 funding maximum, but the
number of recipients increased from 22 to 101.

Under the August vote, Thrive recipients and arts organizations in the micro, small and medium
size categories received less than they would have under the July vote. Mural projects, included
within the Thrive category, received no funding. Mid-size and large arts organizations were not
adversely affected in the difference between July and August. The Metro Arts website includes
lists of organization grantees and Thrive recipients (by project name).

Conclusion & Takeaway

This section described decisions between December 2022 to August 2023, during which efforts
were made to create and implement a new funding model that increased Thrive awards and
allocated greater funding to organizations with smaller budgets. A community-engaged Public
Editing Process created the structure and funding formula for awards before the Metro budget
was approved, which ultimately fell short of funding needed to fulfill requests from all
applicants. The Commission was challenged to integrate two things: the new funding formula,
and an applied distribution based on limited funding. Commissioners who voted in support of
Scenario A in July and Scenario 1 in August did so because they felt that prioritizing
organizations with smaller budgets and fully funding Thrive was a commitment Metro Arts
wanted to make for years, and those scenarios put resources behind achieving equity in this way.
Commissioners who voted for other Scenarios felt the Commission should not change the
formula as abruptly. No Commissioner denied the Cap Allocation or that statements were made
about maintaining funding across FY23 to FY24 for organizations already in the funding pool.
As one Commissioner said, “We did say we were not going to pull funding from organizations in
year one. We said that. But we couldn’t keep that promise when there’s not enough money.” The
July vote passed with a comfortable margin of 8-3-1. By August vote was ultimately 8 in favor
and 6 opposed, demonstrating how divided the Commission ended on this dilemma.
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ANALYSIS SECTION 4: Metro Legal Involvement

This section describes, chronologically as they occurred, discussions with and about Metro Legal
and their advice at the July Commission meeting, in the memo, at the Executive Session, and the
August Commission meeting. Also included are Commissioners’ stated understanding of and
reaction to the legal advice.

In May 2023 Director Singh shared an email from the Hewlett Foundation with Commission
committee chairs that included resources to understand the possible implications to Supreme
Court rulings on Students for Fair Admissions v. Harvard. In an interview, Commissioner Cheek
confirmed his recall of two or three conversations he’d had with Director Singh about how
equity work can continue regardless of any court rulings that may prohibit decision-making
based on race. Other Commissioners did not recall any conversations happening at this time
about the affirmative action ruling. Shortly after, the court issued its ruling on June 29, 2023.

July Commission Meeting — Approval of Scenario A

In the July Commission meeting, Commissioners Cheek and West asked Metro Legal to
comment on possible legal implications given the SCOTUS ruling. This discussion occurred
during the Grants and Funding committee’s presentation of their recommendations of Scenario A
or B. Those exchanges are as follows:

Commissioner Cheek: I have a question for Legal. So I got nervous when | saw Thrive
BIPOC impact and Thrive white impact, particularly with the Supreme Court’s race-
based case. Are you comfortable that what we are doing doesn 't violate equal protection
under our Supreme Court’s new decision?

Tessa Ortiz-Marsh (Metro Legal): Legal is currently analyzing. We've given the Arts
Commission and Director guidance with last year[’s process]. I'm currently working
with Dana [Parsons] on this year’s process. But Legal is currently analyzing the most
recent decision and how that can and will affect organizations. And, I don’t know if
anyone knows AG Skrmetti also released a statement in the last week.*° So, I can 't give
you a current, concrete answer on the most current AG’s statement because that is
something that Legal is working through.*

The Commission continued discussion of the advocacy efforts that leveraged $2M via the
council amendment and how to interpret the meaning of BIPOC and white impact on each
funding scenario. Commissioner West asked Legal to weigh in again:

0Tt is premature to suggest that Skrmetti’s July 13, 2023 statement has implications on the decisions made by the
Arts Commission one week later. This joint statement from 13 state AGs addressed to Fortune 100 CEOs gestured
broad strokes about what is allowable under state and federal law regarding equal protection and discrimination in
employment and contracting practices. We characterize this as a political statement more than a legal statement. The
Supreme Court ruled on a college admissions case, and subsequent legal challenges to its broader interpretation
would have to work their way through the courts, beginning locally, before broader applicability can be found. The
statement is available here.

41 Arts Commission. July 20, 2023 audio recording, 1:05:00
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Commissioner West: Question for Metro Legal, following up on Will’s [Commissioner
Cheek] question. As you all work through the Supreme Court cases, are there any
chances that we make a funding decision and may need to roll them back?

Tessa Ortiz-Marsh: There's always a chance we get sued for something. That’s the
reality so — yes, but —

Commissioner West: [inaudible]

Tessa Ortiz-Marsh: Truthfully, any decision in the public sphere can subject you to
litigation. What Daniel [Singh] said is the application process has been run by Metro
Legal. I'm going through with Dana [Parsons] now on the new editing process. It
complies with the Equal Protection Clause. So — you know — essentially there’s nothing
in the application process that overtly takes race into account. So legally, that is
sufficient.*?

This exchange emphasized that the application, review and rubric/scoring process for individual
applications were approved by Metro Legal without concern for Equal Protection violations.
Discussion continued to further explain what the dollar figures for BIPOC and white impact
mean on each scenario, which Parsons explained as “a result of the scenario rather than a
requirement of the scenario. ” In total, discussion lasted approximately 1 hour and 20 minutes.
Commissioners approved Scenario A, described as the “most equitable” option.

After the July Meeting

The exact date is unknown, but likely sometime between July 20" and July 24" Commissioner
Cheek called Legal Director Wallace Dietz “to express his concerns about the legality of the
process for awarding grants and contracts at the July 20 Commission meeting” (confirmed by
Director Dietz via email on January 10, 2024*3). All Commissioners were asked in individual
interviews if they had any conversations with Metro Legal outside of Commission meetings, all
of whom said no.

The Legal Memo and Executive Session

A memo addressed to the Metropolitan Arts Commission from Lora Barkenbus Fox and Tessa
Ortiz-Marsh was sent to Director Singh on July 25, 2023. The full text of the memo reads:

At the last Arts Commission Meeting, the Department of Law was asked about the effect
of the recent U.S. Supreme Court ruling on race-based decision-making. Here is a
summary of the ruling and how it would apply to local government grants.

Race may not be used as a way of distinguishing between applicants. The Equal
Protection Clause forbids treating people differently because of the color of their skin.

42 Arts Commission. July 20, 2023 audio recording, 1:29:45
43 Wallace Dietz, email communication January 10, 2024
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Preferences for one race over another may not be used to remedy the effects of societal
discrimination. Racial balancing is patently unconstitutional.

People may be treated differently on individual skills, differences, or unique abilities.
They may be treated differently based on where they live. Grant-makers may consider an
applicant’s discussion of how race or other societal issues affected his/her life or
experiences as an individual — but a decision may not be made on the basis of race.**

Fox shared the memo minutes before a scheduled virtual meeting with Director Singh and five
other staff members, at which Fox requested an Executive Session be called. Director Singh
shared the memo with Commissioners the next day and began scheduling logistics to arrange the
meeting, which took place on August 11, 2023 at 8am.

State law provides a narrow exception to the Tennessee Open Records Act which allows for a
public body and its attorney to meet in private. The exception is as follows:

(1) The meeting must concern litigation that has already been filed or that is likely to be
filed and to which the county is or will be a party, and (2) the private meeting must be
limited to discussions between the attorney and members of the public body regarding the
public body's legal options, and no discussions between members of the public body as to
what action should be taken can take place.*

The Executive Session immediately preceded an Arts Commission meeting on the same
morning, which happened at an unusual time of 8:55am—9:10am. Not every Commissioner
disclosed whether they attended the Executive Session meeting, but we can speculate that 10
Commissioners attended, based on the attendance recorded for the 8:55am Commission meeting.
Those Commissioners were: Angelico, Brewer, Bucy, Byrd, Edward, Kurtz, Perez, Polycarpou,
Powell, and West.*®

No Commissioners, staff or Metro Legal representatives have disclosed any specific lawsuit
threats or described who would have legal standing to sue. We asked Commissioners to describe
the advice that was given and their understanding of and reaction to it. One Commissioner
described Fox as the person in charge of the meeting, with Ortiz-Marsh taking notes. Reportedly,
Fox described two elements as potentially unconstitutional: 1) that BIPOC and white impact
dollar amounts were labelled on each funding scenario, and 2) and that Commissioners’
discussion in the July 20" meeting could give the impression that race was used as the primary
factor in determining how to vote. The following quotes illustrate Commissioners’ responses.

Some Commissioners refuted, challenged, or questioned the applicability of the advice:

44 Metropolitan Government Department of Law, The U.S. Supreme Court Ruling in Students for Fair Admissions,
Inc. V. President & Fellows of Harvard College

45 UT Institute for Public Service, County Technical Assistance Services, Limited Exception for Attorney-Client
Discussions, Reference Number: CTAS-2425

46 Metro Arts Board of Commissioners, Minutes August 11, 2023
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“The whole race thing for me was never an issue. | was totally comfortable with what we
voted on. What | heard was ‘you guys could end up before a judge over this decision.’
Someone else said how about we just revote exactly how we voted the first time. Someone
from Legal said judges are not stupid they Il see through that... It was definitely said you
could end up in front of a judge. 100% that was said. Absolutely.” -- Commissioner
Polycarpou

“Just because something benefits people based on race doesn’t mean it’s
unconstitutional. I didn 't vote solely on race, but I understand that Legal has a
responsibility to lay everything out. But we really weren’t given a full explanation. |
understood it to mean we had to rescind because the only reason commissioners voted
the way they did was because it would benefit people based on race. Commissioners
could have been asked if that’s why they did. There could be some tweaking to that
process. Some of the commissioners may or may not have voted on that reason. Others
needed time to be able to say, ‘well that’s not why I voted that way.’ In hindsight | wish
there was more discussion and explanation.” -- Commissioner Love

“We couldn’t talk about race. But like ok, well it’s not about race. It’s a money thing. |
remember feeling so lost in the meeting about what we can and cannot do. All I wanted to
do was be fair and move the needle in favor of smaller artists and not large institutions.
For me, nothing was going to change, whether the word race was in there. The intent is
the same. | was out of my depth with legal jargon and legalese. She [Fox] didn 't really
do anything to make it less muddy for me.” -- Commissioner Bucy

“I didn’t agree with it at all, that’s why my vote didn’t change. [I] didn’t vote based on
race, we voted on size of organization. The scenarios at the beginning acknowledged that
race was referenced, but that wasn’t the scenario overall. | was voting based on size and
how much funding they get. I don’t even remember the percentage of BIPOC percents.
Ellen [Commissioner Angelico] had done a good job of arguing with Legal, letting them
know it was based on size. | think it was intimidating. | was like whaaaat. It was
intimidating. ” -- Commissioner Edward

“Each scenario did have a BIPOC impact metric. We absolutely did talk about it. It was
divvied up based on size, it wasn'’t divvied up based on BIPOC impact, even though that
was part of the conversation. For me personally, seeing what the COB (Community
Oversight Board) has gone through — not being able to have their own representation —
we'd have to get other representation and I just didn’t have confidence that that was
possible for us.” -- Commissioner Angelico

Others expressed frustration and concern:

“Legal called us in, said we talked too much about race. If someone were to sue, they
couldn’t determine, based on our conversation, whether we funded on race or on size.
There were people trying to recommend to ignore Metro Legal, but we are volunteers.
We don’t get paid, nobody has time for that. So we took the advice of the legal counsel
that we actually have, and we did what they said we should do. ” -- Commissioner Powell
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“We had to follow legal of course. But are we still feeling good that we can accomplish
the purpose, and still be equitable in how we distribute funds? | did NOT leave the
meeting feeling that way. It wasn’t that we were definitely not going to accomplish it, but
after that meeting I didn’t have clarity about how we were going to stay in our
commitment.” -- Commissioner Perez

“I was highly disturbed by what we were having to do. It was completely unfair to
everyone that Metro Legal had waited until after we had taken all our votes to say we
had to undo it... I don 't think anyone questioned their opinion because it was given to US
by Metro Legal. That’s the way it came across. There was no discussion about it, we had
to do it.”’ -- Commissioner Byrd

“I don’t want Metro to get sued, or the Arts Commission get in trouble. It was federal,
we re a city under the state — could it trickle down and affect us? We probably should
have better clarified and found out what do that mean, does it affect grants? Have there
been any lawsuits on this? Any time legal says something we re going to try to follow
what they say. Sure. They should be the ultimate authority on whatever we do. But, you
know, I don’t know if they or anyone had real clarity on what we 're supposed to do or
not do on this.” -- Commissioner Bell

Some Commissioners agreed with the advice or felt they had no reason to question it:

“I'm a lawyer and I think about things legally. I think we reconsidered our decision
because the reliance on race that was in the funding scenarios, we could not legally rely
on race when making a decision about funding... the question whether you can do
something that is constitutional or not. In the United States, if you do something that is in
violation of the constitution, it doesn’t matter if you can be sued, it’s still a violation of
the law.” -- Commissioner Cheek

“The discussions in the July meeting were focused very heavily on BIPOC representation
and the dollars that would flow there. Legal said that we were suspect under the Supreme
Court case and that we made a decision based on race, which isn’t allowable I believe. |
mean, | rely on the legal experts. I'm not a lawyer, and I didn’t have any reason to
question their interpretation. Following legal advice from attorneys who understand
these things more than | do is a wise decision.” -- Commissioner Schmidt

“Their advice to us was that they would have that conversation again, being mindful of
where we might redo that conversation. We had never before used those categories
[Thrive, micro, small, etc.]. They simply said, you know, we had been talking for months
about budget sizes. You can talk about that without talking about race. It was clear to me.
I'm a lawyer myself, it all made sense to me.” -- Commissioner Brewer

Two Commissioners seemed indifferent:

“I'd like to say that I have good recall, but I was still focused on how we needed to
change a very complicated formula in 4 days. Let me think. I don’t really remember
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focusing on what she said that much... When she said that, | did not focus on what Metro
Legal was saying. Because | had just listened to Marianne Byrd and Father Dexter and
Jim [Schmidt]...  don’t remember the big scheme of things where Metro Legal said
something.” -- Commissioner McCoy

“In August they felt the language was problematic, so they recommended we vote again
with the new scenarios. I really can’t speak to what my state of mind was at that point. [
just remember they had that conversation with us and that was their recommendation. ” --
Commissioner Kurtz

Some Commissioners couldn’t recall the exact order of communications and meetings or which
statements were said in which meeting, which may account for differences in recall across
Commissioner statements.

Auqust 17 Commission -- Rescind and Re-vote

Commissioners reconvened six days after the Executive Session for their regular monthly
meeting on August 17, 2023. In the meeting, Chair Powell stated that Metro Legal was
recommending they rescind the vote:

“We are going to have a conversation about this vote that we made last time — again. It
wasn’t necessarily about the vote; we 've had a conversation for a long time about how
we want to prioritize Metro funding. And that prioritization is around what type of
organization size we want to prioritize. The conversation had that in it, but it had other
things that made Metro Legal concerned about the vote. So, we need to rescind the vote.
Metro Legal is recommending we rescind the vote from July 20th and that we have a new
conversation about how we want to allocate funding for this coming year. "4’

A motion was made to rescind approval of Scenario A as voted on July 20" It was seconded and
unanimously approved on a voice vote.*® In the process of then rescinding each allocation within
Scenario A, Commissioners Love and Polycarpou both asked for Legal to state their position for
the record. Ortiz-Marsh made a statement, however, her microphone is turned off and she is
partly inaudible. The brief exchange is as follows, to the best of our ability to interpret and
transcribe:

Tessa Ortiz-Marsh: “So, uh, the funding was [inaudible] as I believe Commissioner
Cheek asked [inaudible] under what is, what, went through at Harvard [inaudible]
affirmative action [inaudible] Metro Legal reviewed the commission at the last
commission meeting where they, where the vote that was on the funding scenarios. It
appears the decision by this commission was centered on people’s race, ethnicity, race-

47 Metro Nashville Network, 08/17/23 Metro Arts Board of Commissioners, 9:30

8 No one voted against the motion to rescind the vote, even though Commissioners stated their disagreement with
that advice. One Commissioner reflected in the interview, “After the advice was given, the Chair made the motion or
almost said this is what we 're doing. It was odd to me. The whole process of how it went down was odd.” We
interpret this as further evidence that Commissioners felt they were compelled to follow the advice. Or if not
compelled, that they did not have a clear explanation of how to follow rules and procedure to not rescind.
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based factors, rather than legally acceptable factors such as skills [inaudible]. So Legal
iIs recommendation this commission have a new discussion based on criteria that is
legally acceptable. Commissioner does that answer your question?”

Commissioner Polycarpou: “Yeah even though race was only one of the factors that we
used?”

Tessa Ortiz-Marsh: “Correct, but it came down to the vote and — it was asked
commissioners, race was, seemed to be, the prevailing factor in decision making. "
Commissioners continued discussion about the new scenarios for approximately 50 minutes. A
motion to approve the most equitable Scenario (Scenario 1) failed, and the Scenario that
reflected most closely the same awards as the previous FY23 grant cycle prevailed. We do not
have details on what Legal determined as the “prevailing factor” in their review of the
Commission discussion and any other materials that led them to issue their advice.

Personnel Changes at Metro Legal

Sometime after the August Commission meeting Lora Fox became the primary legal
representative for Metro Arts. In an interview with Parsons, the consultant who led the
Community Editing and Funding Formula process, she described her understanding of the abrupt
change: “suddenly staff were told we could no longer speak with Tessa [Ortiz-Marsh], we could
only speak with Lora [Fox]. | imagine she got a talking to.” Parsons described her experience
working with Ortiz-Marsh for policy and procedure approvals, which she described as
collaborative, transparent, and “really wonderful.” She recounted one of the last exchanges she
had with Ortiz-Marsh, who had come to Parsons with questions about the funding formulas.
Parsons described: “I don’t know who went to Legal, but Tessa came and said ‘hey, I've been
notified of this.” And [Tessa] had a lot of questions. We had nothing to hide from the process.
I'm really proud of the work we [Metro Arts/Arts Commission] did, especially in July. So | was
very transparent with her [Tessa]... We had developed a working relationship... and suddenly it
was nope, don’t ask Tessa. Lora is your primary contact now. And Lora was different. And that’s
fine, you know, personalities are different. But it wasn 't discussion based anymore, things were
just a question and a yes or no.”

In a conciliation meeting between Fox and MHRC, Fox suggested that Ortiz-Marsh is less
experienced in staffing Metro Boards and Commissions. Based on the information presented
above, we question whether the personnel change was actually attributed to Ortiz-Marsh's
statements and actions as being in conflict with Metro Legal’s position. Ortiz-Marsh's July
statement that the grants process was legally compliant conflicts with the memo that was issued
five days later. Her statement that the Commission could be sued for anything conflicts with the
descriptions that were shared about the advice given in the Executive Session. It begs the
question as to whether it was perceived or determined that she made a mistake in her actions or
the way she approached her work. Once public and Commission tensions continued to escalate,
Fox assumed the role for the Commission.

49 Metro Nashville Network, 08/17/23 Metro Arts Board of Commissioners, 16:30
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Analysis of Metro Legal’s Involvement

Metro Legal’s memo prompted action between Commission meetings that ultimately led to a
different funding outcome in August. We question the memo’s legitimacy and application for
several reasons. First, it was not made clear how the higher education setting of the Supreme
Court case for individual college applicants applied to Metro Arts. And even if it had been
applied, Metro Legal appears to have used it in this specific situation and not uniformly across
Metro. Questions have been raised about how it’s application would apply to other departments
and city functions.

Sufficient answers have not been provided on how arts organizations are adversely impacted
under the Equal Protection Clause or how quantifying BIPOC and white impact based on race-
neutral funding scenarios violates equal protections. To this last point, absent from the discussion
over the legality of “BIPOC and white impact” are the actual numbers of each. The dollar
amount labelled as “BIPOC impact” for Thrive grants in July was 35% of total Thrive funding,
13% of General Operating awards, and 21% overall. Even with this scenario being the highest
“BIPOC impact,” the majority of dollars in each category went to white impact: 65% of Thrive,
87% of General Operating, and 79% total overall.>° The claim that there was too much focus on
race, and BIPOC impact specifically, was for a scenario in which dollars to white individuals or
white-led institutions were 79% of the total pool. In this sense, “white” is both racialized by
labelling it with an impact quantity and erased by not acknowledging the disproportionate
funding. Claims that arts grants had become “race-based programs” in FY24 began when
activities were prioritized to broaden the pool of who gets funding and when the results of those
efforts were measured.

Next, we question how the memo was used to call for an Executive Session. We contend that the
justification for a closed meeting is questionable given that no one has disclosed an inherent
lawsuit threat. Moreover, based on descriptions from some Commissioner interviews, we argue
that Metro Legal may have stepped beyond the boundary of what is allowable in Executive
Sessions, particularly with regard to the portion of the statue that reads: “the private meeting
must be limited to discussions between the attorney and members of the public body regarding
the public body's legal options, and no discussions between members of the public body as to
what action should be taken can take place.”

Metro Legal’s relationship to Boards and Commissions has not been clearly defined to
Commissioners, which we attribute as a contributing factor to this conflict. Per the charter, the
Commission is an authorizing body, and Metro Legal is an advisor. It is Legal’s responsibility to
articulate this relationship clearly, which we assert they did poorly. In this case, a power dynamic
comes into play: Metro Legal provided advice, and the assumption was you follow it. Many
Commissioners did not agree with the advice but went along with it anyway by voting to rescind
the vote. Several commissioners’ disagreement was expressly stated in interviews and shown by
the fact that six Commissioners voted again for the equitable scenario.

%0 These percentages are calculated from the BIPOC and white impact labels on Scenario A.
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This creates an appearance that the legal memo and Executive Session were instigated and used
by at least one Commissioner who did not support the outcome of the July vote to then advocate
for a revote. Commissioner Cheek, the only Commissioner to consistently vote against the
equitable funding models and the only Commissioner that had conversations with Metro Legal
outside Commission meetings, said so much in an interview. In discussing the new funding
formulas voted on in August, he stated:

“So yes, they eliminated the offensive words [BIPOC impact and white impact], but the
underlying analysis involved race probably. I can’t imagine they went back and redid it.
But by then, I think that some commissioners were looking at this differently. It became,
what is our funding is doing to arts in Nashville, and less so about the philosophical shift
toward funding individual artists. That question became less relevant in some people’s
minds in the second vote, because we were looking at the actual impact of funding to arts
organizations.”

His comments continue to falsely state that the funding scenarios were based on race and not
organization size, even including the August scenarios which Metro Legal formally approved as
race-neutral. This insistence emphasizes Commissioner Cheek’s intention to ground race as the
reason why the equitable scenario could not be implemented, while at the same time pivoting to
the rationale that it was wrong for Commissioners to reduce funding to the large organizations.
In other words, the legal intervention gave the Commission a second chance, or a redo, when the
July vote went in a direction that some did not expect nor support. Two other Commissioners
emphasized the predictability of how these events led to a different outcome, including
Commissioner Byrd, who is one of the two who changed her vote:

“I remember sitting there and having my heart pounding in my chest, but when you ask
someone to revote on something, they are not going to make the same decision as before.
They are going to go back and look, and review the information, and that’s what
happened. To completely reconsider.” -- Commissioner Byrd

“It didn’t surprise me [that the outcome changed] because I live in America. But I was
disheartened by it... It was heartbreaking to listen to the reasons why people wanted to
remain in Scenario A. Just hearing the responses from the Commission, it almost felt as if
it fell on deaf ears. Like some Commissioners fully knew what they planned to do. Once it
was on the record that we were going to go back and look at our decision, you almost
knew it was going to be reversed, because why would we revote on it. We had more

people at the August meeting than we did in the July meeting, so no surprise.” --
Commissioner Love

Friction Against Implementing Equity

There were ultimately 6 Commissioners who changed the equitable scenario outcome in August:
those who changed their vote from yes to no (Byrd, Polycarpou), the one who abstained then
voted no (McCoy), and those who were absent then voted against it (Bell, Brewer, Schmidt). If
we take Commissioners at their word about why they voted against the equitable scenario in
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August, then it leaves us with the proposition that too much harm would be done to large and
midsize organizations if they voted otherwise.

Many Commissioners spoke about the high volume of communications they received from
people across all grant categories in the weeks leading up to the voting. Attempting to quantify
those communications, assess how effective various lobbying or advocacy efforts were, or trying
to measure their influence are outside the scope of our work. However, the reality is that more
established, resourced, and networked organizations and groups always have more influence.
This case provides an example of a more grassroots advocacy campaign that influenced
outcomes in ways that were different from past years. As described earlier in the Metro Budget
analysis section, the arts advocacy community was fragmented into two groups — the Nashville
Arts Coalition (NAC), comprised of more established 501c3 art organizations, and Arts Equity
Nashville (AEN), made up of more independent artists and smaller community organizations.
The advocacy efforts from AEN led the Metro Council to pass the one-time $2M amendment to
support Thrive awards, and the Arts Commission confirmed that with their July vote. This was a
historic achievement and allocation that broke from past funding patterns. The legal intervention
created the opportunity for the Commission to reconsider and change course. Those who
changed their vote admit to defaulting to the traditional funding pattern, and with that, either the
explicit or implicit determination that it was more important to prevent harm to those legacy
organizations.

Equity almost always requires redistributing resources. The term “hold harmless” was used
during the August Commission meeting and by some Commissioners in interviews, but the
majority of the discussion focused on holding harmless the impact of funding cuts to the large
and midsize organizations, and not to the others. The Commission did not consider a
compromise scenario that would have distributed funding cuts across all categories. We believe
that those who were the most swayed and influenced by arguments over the harm caused to large
organizations may have less experience with equity work, whether through professional,
community, or lived experiences, and therefore became vulnerable to shift to the traditional
funding pattern. One Commissioner also stated this belief in saying, “When the rubber hits the
road with equity and people get less, that’s what makes it hard. There has to be individual
movement in that space. We haven'’t done that work with Commissioners. The ones that I think
have stood most firmly, they 've done this work themselves outside the Commission.”

Conclusion & Takeaway

We end this section by emphasizing that Metro Legal has not provided answers to the questions
at the beginning of this section, or others that were submitted by MHRC to Legal on December
14, 2023, nor have they issued a formal legal opinion about how this ruling applies to Metro
government . Instead, Director Dietz shared via email on January 10, 2024, a 5-page memo
prepared by Griffin & Strong about “the use of race in awarding grants under the Metro
Nashville Arts program.” The memo states that the law is “a bit unsettled specific to grant
programs,” but offers four examples that lead them to conclude Metro Arts would “likely invite a

51 Metro Human Relations Commission letter to Metro Legal, December 14, 2023.
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legal challenge to any race-based grant program in the absence of a disparity study.”®> Among
the examples include a grant program in Alexandria, VA that required minority ownership to
participate in a program, and similarly, a Bexar County, Texas example in which “preference
points” were given to minority applicants for a grant program, both without disparity studies.

We assert that these examples and the entire memo thwart the question at hand. Metro Arts did
not use race as a criterion in its grants. There were no race-based criteria, preference points, set-
asides or any other preferential criteria that led the Commission to its July decision. Attempts to
harden the narrative that race was used to drive decisions about how scenarios were formed and
selected continues to obfuscate the fact that it was size, not race, that established the frameworks.
No Commissioner said in the July 20, 2023 Commission meeting or in interviews that their
decision was primarily motivated by racial classifications. Mere awareness of race in attempt to
define a funding model at Metro Arts in order to provide greater resources to small organizations
does not strike down the legality of the decision. Commissioner Powell, who chaired the
Commission at the time, clearly articulated the difference in an interview: “We were talking
about race, because organizations that are smaller are Blacker and browner, and the same with
artists. Increasing at the smaller level is really trying to right-size the funding. And that’s where
a lot of people of color are. We talked about size a lot. It really was about size and less about
race.

52 David Maher, Griffin & Strong, P.C., Recent Questions to Griffin & Strong regarding Grant Program —
Expanded. January 8, 2024.
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ANALYSIS SECTION 5: Conflicts of Interest

The Title VI complaint requested MHRC to investigate interest that may be present among
Commissioners and how those conflicts came into play during the voting. The MHRC is not
authorized to determine specific violations of ethical practices, but this section includes
preliminary information toward this request. We include a brief assessment of Commissioners’
nomination and confirmation process, how the conflict of interest (COI) policy is implemented
centrally and specific to the Arts Commission, a brief analysis of Commissioners’ expressed
COils in July and August, and our outstanding questions.

Commissioner Nominations and Confirmations

By charter, Metro Arts Commissioners are all appointees of the mayor. Nominees complete a
questionnaire which includes a Yes/No question “are you a lobbyist?”” and an open field to
“describe any potential conflict of interest your appointment may present.” The questionnaire
asks “have you read, signed and returned your Acknowledgement of Ethical Rules form?”” and
allows the nominee to upload a signed copy. Prior to October 2022, nominees answered Yes or
No to the question: “Have you read the Acknowledgement of Ethnical Rules?”” Submission of a
resume with the questionnaire is optional. This information is collected at the time of the
nomination, and not again until a Commissioner goes up for reappointment for a second term.
Nominees go before the Metro Council Committee on Rules, Confirmations, and Public
Elections. There, Commissioners verbally confirm they live in Davidson County and are not
currently serving on other Metro Boards or Commissions. Committee members typically ask the
nominee to share about their interest in serving and anything else they wish to ask. The
Committee then votes to recommend approval of the nominee, which must be approved by the
full Council. If the Committee does not recommend approval, the Council must approve by a 2/3
vote, otherwise the nominee requires a simple majority vote.

We reviewed documentation on file with the Clerk’s Office and the video recordings from
committee interviews with two primary questions. First, what conflicts of interests were
disclosed in the application materials and interview process, and second, did Commissioners
demonstrate an understanding of and alignment with Metro Arts strategic equity goals. The table
below summarizes Commissioners’ interest in serving on the Commission, as stated in their
interviews and/or questionnaires.
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TABLE 4. Commissioner Interview and Questionnaire Summary

Commissioner

Disclosed COI on

Expressed interest in serving on the Arts Commission

(Date of Questionnaire

Interview)

Angelico, Ellen None Works as a professional musician and at Fanny’s House of Music.

(1/5/2021) Believes in the importance of the arts in quality of life, social/youth
development, and restorative practices. Substantial
community/volunteer work with arts focused initiatives.

Bell, Darek None Owner of Corsair Distillery, career in the construction industry and

(3/21/23) sees that as part of the arts funding ecosystem with regard to the built
environment. Has been involved in creating the arts identity of
Wedgewood-Houston and values the changes it has brought to the
area.

Brewer, Dexter None The only statements include:

Nashville in
Harmony (small
organization)

(12/15/20) “Other than my love the arts, I have no qualifications for this
appointment” (questionnaire) and “I love art and I think [ may have
something to offer to the committee” (interview).

Bucy, Sheri Employee and am a | Has worked professionally as a singer, actress, and comedian. Owner

(212/21) major donor to of small a musical-comedy tour company. Has been part of the arts

community for some time, wants to continue serving on the finance
committee to ensure funding so all people can access the arts in their
community.

Byrd, Marianne

Vice President of

Worked professionally with Tennessee State Museum Foundation,

(4/21/20) Iroquois Blair School of Music, and Tennessee Dance Theater; has a personal
Steeplechase Race interest in collecting fabric arts and sculpture.
Committee
Cheek, William None Wants to continue serving to help guide the Commission’s changes
(1/17/23) toward becoming more equitable, including the allocation of funding
into neighborhoods that have been traditionally overlooked.
Edward, None As an independent gallerist, wants to ensure a wide array of artists
Clarence are protected and represented.
(3/15/22)
Kurtz, Janet “I am a member of President of Kurtz Hospitality Marketing, and previously at the
(414/23) the media. Our sister | Hermitage Hotel. Is currently the editor of NFocus Magazine of F.W.
publication may Publishing. Believes exposure to the arts is an important part of youth
write about the Arts | development and that Metro can do more in this area.
Commission,
however my
magazine does not.”
Love, Leah Lobbyist at the state; | Believes the arts are important to youth development, quality of life,
(3/21/23) husband is a state and civic participation. Attorney with a background in
legislator legislative/government affairs and has worked as a grant reviewer in
the past.
McCoy, Carol None Previously served on the boards for the Tennessee Arts Commission
(3/21/23) and Watkins College of Art at Belmont. Believes the Arts
Commission will be a non-confrontational board, where people come
together to enjoy the grantmaking process with people who
appreciate the arts. Shared anecdotes of reviewing poorly written
grant applications from small or new initiatives; believes they need
more support to ensure funding will be handled properly. Believes
her experience as a former trial lawyer and Chancellor will benefit
the Commission.
Perez, Diana None Wants to advocate for the Hispanic and immigrant communities for
(3/1/22) greater equity in representation and funding for the arts; has a

professional and personal background in dance and media.
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Polycarpou, Paul | None Operated the Nashville Arts Magazine for 11 years in addition to
(4/5/22) other professional experiences in the arts, music, and
entrepreneurship fields. Through his work he has worked closely
with Metro Arts and wants to serve.

Powell, Matia None Is happy with progress the Commission has made in many areas,
(2/17/23) including the hiring of Daniel Singh, expansion of organizations
receiving funding, a deepened focus on equity, changes to funding
processes, and the Commission’s overall community engagement and

transparency.
Schmidt, Jim None General interest in wanting to be re-appointed to continue the work of
(1/5/21) building up the arts community. Has served on several arts related

boards over time, including Nashville Children’s Theatre.
West, Campbell | “My partner, Herb Currently the Director and co-curator of The Rymer Gallery. Has a

(3/15/22) Williams, a local background in arts development, grants, event production, and
artist, will continue | consulting. Is most excited about Thrive and youth focused art
to abstain from programs.

pursuing any Metro
projects per MAC
guidelines.”

Interviews are typically between 1 and 8 minutes in length, with few follow up questions.
Overall, the brevity of the interview process makes it difficult to understand a nominee’s
background and how it aligns with the Commission’s goals, vision, and needs. Three responses
stand out with regard to this complaint, from Commissioners Brewer, Cheek, and McCoy.

Commissioner Brewer expressly stated in his questionnaire that, “Other than my love of the arts,
I have no qualifications for this appointment.” In his December 2020 confirmation interview,
which was virtual, he stated “I love art and I think I may have something to offer to the
committee,” followed by 15 seconds of inaudible speech. There were no follow up questions,
and a favorable recommendation was made.* In an interview, he shared that he decided not to
serve for a second term: “I’'m a friend of some people who asked me to run. But I never thought
that giving out money to support arts institutions would become so political. Not worth the
energy.

Commissioner Cheek’s confirmation interview for his second consecutive term was in January
2023, one month following the initial vote on the equitable funding formula. In it he stated: “We
are really optimistic about the way things are going. We just took a critical vote at how we are
going to allocate funding. We are very focused on what we call equity, which is putting more arts
funding and more support from the Commission into neighborhoods and arts that have been
traditionally overlooked by the Commission. ”>* This statement appears contradictory when
compared to his nay vote on the December funding formula and his continued nay votes in July
and August 2023.

In Commissioner McCoy’s March 2023 confirmation interview, she explicitly stated her interest
in serving on a “non-conflict entity where | can relish in participating with people who
appreciate the arts,” which prompted a councilmember to ask if she was aware of past conflicts
and allegations of bias within Metro Arts. The councilmember asked Commissioner McCoy how

53 Metro Nashville Network, 12/15/20 Council Committee: Rules Confirmations & Public Elections, 23:45
5 Metro Nashville Network, 1/17/23 Council Committees: Rules Confirmations & Public Elections, 11:35, 11:45
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she views the Commission’s role, to which she responded: “I read a news article, and I couldn’t
quite figure out what was going on. | know that the Executive Director either retired or was
replaced so there’s a new person on board, and I don’t know who that is... I don’t think that’s
the focus of the Commission. ®> On her own accord, Commissioner McCoy shared a story about
observing the Tennessee Arts Commission’s grant evaluation process. In it, she referenced “your
Symphony, Cheekwood, Centennial — all these places want money, ” then went on to say:

“People who come in who just want to start a new venture. Their application is woefully
poor, you wouldn’t award anyone that money until you thought it would be handled
properly... The one I remember was the Chinese New Year’s festival, it was a little group
of people getting together and | think they asked for $5,000 but the grant was just so
poorly written, maybe if they 'd gone to the center for non-profits they might have gotten
some help.”

While we take in good faith the intention of Commissioner McCoy’s statement with a problem-
solving orientation to support organizations in their application process, it still shows signs of
bias in one’s assumptions of what groups, without question, typically have access to funding and
how those are likely viewed as a benchmark for comparison from other applicants. This
illuminates the Commissions’ tension around trust-based grant processes.

These exchanges highlight the challenges of the vetting and confirmation process. Commissioner
Cheek’s statements are contradictory, which can be viewed as misleading or deceptive when
evaluated in the full context of what happened in the grant cycle. It is concerning that what he
stated in the confirmation interview sounds like something one would say because it is what
people want to hear; in this case, that the Arts Commission is moving toward equity, even while
his individual actions show his opposition. Commissioners Brewer and McCoy’s statements
show concern about preparation to serve. Commissioner Brewer’s are more straightforward in
that he was not qualified for this role but was appointed regardless. Commissioner McCoy’s
show the dilemma of an appointee who expresses enthusiastic interest, but may not be aligned,
trained, or aware of the strategic goals or the overall environment of the Commission.

Beyond these three, none of the Commissioners were asked to comment on how their disclosed
conflicts of interests may influence their service, or how relationships with various agencies may
give appearances of conflicts of interest. Related, Commissioners who answered “yes” to “are
you a lobbyist?”” were not asked what they lobby for or if/how it relates.

It is not our intention to place blame on this Council committee, whose role is to confirm that
nominees meet minimal requirements for service, which technically, are solely county residency
and that they not presently serve on another board or commission. Given the structure of the
Metro Council and this specific committee, it is not a reasonable expectation that
councilmembers understand the needs and priorities of all 80+ boards and commissions or how
they should evaluate nominees for fit. This shows the weakness of the process for evaluating,
balancing, and taking into account conflicts of interests, both subtle and overt, and overall
readiness to serve. The Council’s confirmation of mayoral nominees should serve as the check
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and balance to the mayor’s power in this role, but it is structurally imbalanced and does not
currently have the capacity to ensure this is done well.

Conflicts of Interest & Commissioner Recusals

Commissioners sign the Acknowledgement of Ethical Rules during the nomination process.
Examples of the rules include: you shall not participate in making or influencing any Metro
government decision in which you know you have any material financial interests
distinguishable from that of the public; or, you shall not give the impression that any person can
improperly influence the performance of your official duties or that you are unduly affected by
the kinship, rank, position or influence of any person. The acknowledgement is filed with the
Metro Clerk’s office.

Metro Arts staff administer its department-specific COI policy through annual Commissioner
self-declarations, plus opportunities for additional disclosures in meetings where funding
allocations are made. The annual disclosure form is submitted on Submittable, an online portal
that Metro Arts uses for grants and other forms. It asks the following: “Please list all arts
organizations with which you, or any members of your household, are currently associated and
the associated relationship.” All 15 Commissioners completed the form in July 2023, and their
disclosed COls are listed in the table below. The Organization Size column is an addition we
added to this table, it is not part of the disclosure form.

Table 5: July 2023 Disclosures

Commissioner

Arts organizations with which you, or any members
of your household, are currently associated, and the

Organization Size
(based on FY24

relationship. definitions)
Angelico, Ellen None n/a
Bell, Darek None n/a
Brewer, Dexter None n/a
Bucy, Sheri Nashville In Harmony Small
Byrd, Marianne Cheekwood — husband is board member Large
Cheek, William Legal counsel to Oz Arts, Cheekwood, Symphony, Frist | Midsize, Large

Edward, Clarence

Ce Gallery

Not on the grant
recipient list

Kurtz, Janet

Nashville Rep and Gilda’s Club.

These organizations | have written about or been written
about in my magazine: Nashville Symphony, Frist Art
Museum, TPAC, Nashville Ballet, Nashville Children’s
Theater, National Museum of African American Music,
Belcourt Theatre, Cheekwood Botanical Garden and
Museum of Art, Circle Players, Country Music Hall of
Fame and Museum, Daybreak Arts, Humanities
Tennessee, Kindling Art, Moves & Grooves, Nashville
Film Festival, New Dialect, North Nashville Arts
Coalition, OZ Arts, The Porch, Theater Bug, Nashville
Design Week

Small, medium,
midsize, large

Love, Leah

None

n/a
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McCoy, Carol Humanities Tennessee — Board member Midsize
Perez, Diana Conexion Américas Not on the grant
recipient list

Polycarpou, Paul None n/a

Powell, Matia None n/a

Schmidt, Jim Nashville Children’s Theatre Advisory Committee Midsize

West, Campbell Our daughter, [name redacted], is a participant in Girls Medium (if
Write but our household does not have financial gain. applicable)

Commissioners are given the opportunity to disclose additional relationships or conflicts at each
meeting before they vote.

Grant approvals in July and August included two steps. First, Commissioners voted on the
funding scenario (e.g., scenario A in July and Scenarios 1 or 4 in August). Second, the
allocations for Thrive, micro, small, medium, mid-size, and large recipients are voted on in
alignment within the approved scenario. The Chair called for a vote for each category, for
example, “approval of Thrive in alignment with Scenario A.” All Thrive applicants are then
collectively approved with one vote. For General Operating grants, the names of each
organization were read aloud when calling for a motion. For example, “approval of micro
organizations in alignment with Scenario A,” followed by a verbal roll call of each organization
in this category, then collective approval. Recusals were made in this allocations vote. Recusals
do not apply on deliberation and voting of the overall funding scenarios.

Conflicts of interest were documented by recusals in July and abstentions in August and are
shown in the two tables below. Recusals were not properly documented in August for several
reasons: a procedural error by the Chair (she omitted to ask for them for Thrive, micro, small,
and medium allocations), the use of a voice vote versus roll call vote, no recording of recusals in
the minutes, and limited visibility and audio in the YouTube recording. Commissioners are
marked as voting “yea” for Thrive through medium organizations in the table below based on the
information available, though it is possible some may have abstained on some of those votes.

Not considering those four categories, Commissioner Cheek is the only Commissioner with an
inconsistency in recusals/abstentions on his vote for mid-size organizations between meetings. In
an interview he disclosed his COI due to a relationship with five large organizations: Belcourt
Theater, Cheekwood, Nashville Symphony, County Music Hall of Fame, and the Frist Art
Museum. His on-the-record disclosure includes Oz Arts, a midsize organization, from which he
should have recused himself from in the August vote, as he did in July. Commissioner Cheek’s
nay votes in July for micro through medium organizations stand out because he was the only
Commissioner to vote against any allocation after Scenario A had been approved. One can
interpret this as a protest vote, given his disapproval of Scenario A.
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Table 6. Allocation Approvals in Alignment with Scenario A (July 20, 2023)

Commissioner Thrive Micro Small Medium | Mid-size | Large
Angelico, Ellen

Bell, Darek Absent

Brewer, Dexter Absent

Bucy, Sheri Yea Yea Recuse Yea Yea Recuse
Byrd, Marianne Yea Yea Yea Yea Yea Recuse
Cheek, William Nay INEW INEW INEWY Recuse Recuse
Edward, Clarence Recuse Yea Yea Yea Yea Yea
Kurtz, Janet Recuse Recuse Recuse Recuse Recuse Recuse
Love, Leah

McCoy, Carol

Perez, Diana

Polycarpou, Paul

Powell, Matia

Schmidt, Jim

West, Campbell

*The July 20, 2023 meeting minutes were used to construct this table, and verified by the audio recording.
The minutes do not record Commissioner McCoy’s vote on the allocation to small organizations and it cannot be
discerned from the audio if or how she voted.

Table 7. Allocation Approvals in Alignment with Scenario 4 (August 17, 2023)

Commissioner Thrive Micro Small Medium Mid-size* | Large*
Angelico, Ellen Yea

Bell, Darek Yea

Brewer, Dexter Yea

Bucy, Sheri Yea Abstain
Byrd, Marianne Yea Abstain
Cheek, William Yea Abstain
Edward, Clarence Yea Yea
Kurtz, anet
Love, Leah Yea Yea
McCoy, Carol Yea
Perez, Diana Yea Yea
Polycarpou, Paul Yea Yea
Powell, Matia Yea Yea

Schmidt, Jim Abstain Yea
West, Campbell Absent

*This chart was constructed from the Metro Nashville YouTube recording. Allocations for Thrive through
Medium organizations all passed on unanimous voice votes as called for “all in favor” and “all opposed.”
Commissioner Kurtz asked during the Mid-size allocation vote about recusals or abstentions, indicating she
needs to be marked as recusing from the vote. The Chair agreed, and the remaining two votes for Mid-size and
Large allocations asked for abstentions in addition to those in favor and opposed. It is possible some
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Commissioners may have abstained from votes on Thrive through Medium allocations, but it is impossible to
discern from the video. The minutes do not include a record of individual Commissioner votes.

Several Commissioners — including those on both sides of the votes — reflected on the inherent
subjectivity and grey areas of COIls. One Commissioner who voted in favor of the equitable
scenarios said, “there’s always relationships and there’s a difference between a COI and
relationships — it's a small town. People know everyone in these organizations.” A
Commissioner who voted against the equitable scenario similarly stated, “we all have
associations with various organizations. And when you do, you have friends in those places. It’s
hard for that not to be a part of your feelings and thought patterns. But I think that’s natural.”

The MHRC does not have the authority to adjudicate conflict of interest violations. Allegations
of ethical rule violations may be submitted to the Metro Clerk for the Ethical Conduct Board to
deliberate and judge. However, we will end this section by raising a question and commenting on
the larger context in which these situations arise.

Funding Scenario COI vs. Financial Allocation COI

At its most straightforward, a conflict of interest occurs when a person directly benefits
financially or otherwise from a decision in which they take part. However, the process of
allocating and rescinding of Metro Arts funding reveals other forms of conflict of interest that
disproportionately effect small organizations, collectives, or artists, while maintaining the
structural power imbalance in favor of larger arts organizations.

Several Commissioners stated the COI policy is sufficient because Commissioners who have
relationships with specific organizations that apply for fundings recuse themselves during the
allocation of grants. One Commissioner described: “Because of how the grant process is, it's
hard for any Commissioner to go to bat for a specific organization... We don't vote on most
grantees individually, we usually vote in groups, so it's hard to manipulate that in one way or
another.” These group allocation votes occur after the funding scenarios were approved. In this
sense, the most impactful vote in July and August were those on the funding scenarios (A, 1, or
4). Therefore, we ask: should Commissioners recuse themselves from voting on funding
formula/scenarios, since Commissioners may advocate for those with whom they have
relationships, when the funding scenario vote determines the award size that recipients receive?
These allocation votes after the funding-scenario votes are more a matter of procedure —
necessary to authorize funding to specific parties, but inconsequential in terms of what funding
policy and scenarios had passed. With the exception of Commissioner Cheek’s nay votes in
those allocations, it appears customary that these votes receive across the board approval.
Because the decision on funding scenarios impacts the actual grant amounts — for some with
differences in the tens of thousands of dollars between competing scenarios — we raise the
question as to whether the conflict of interest policy should apply to votes on funding scenarios,
in addition to allocation votes.

Commissioners are not eligible for Thrive awards. This has at times been conflated with broader
misunderstandings that artists either cannot or are discouraged from serving as Arts
Commissioners. Regardless, the minimal representation of Thrive and/or other independent
artists on the Commission puts them at a disadvantage, while giving an advantage to
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organizations with powerful boards and creating different conflicts of interest that are broader
than just direct financial or personal benefit. While artists tend to not have direct representation
on the Commission, larger organizations are represented by their board members or people in
social proximity to them. As seen in this case, Commissioners who recused themselves from
votes due to COIls may not stand to benefit personally from their votes, but the organizations
they represent do benefit, while unrepresented organizations and artists receive less funding.

Board members utilize their professional networks, political capital, and access to Metro officials
to influence decisions that benefit the organizations they represent. This particular conflict of
interest is legal and an accepted practice because it does not provide personal benefit;
nevertheless, the organizational benefit from it causes structural and financial inequities. As
demonstrated by this case, arts organizations with representation on the Metro Arts Commission
have a greater advantage and stand to benefit, as their board members can influence policy,
processes, and metrics for funding and other resources. To the contrary, individual and collective
artists without representation of power and influence have an unfair advantage. Thus, the
allocation of funds and access to resources are inequitable.

Those professional networks, political capital, and access to Metro officials are shown through
this case. Professional networks are often reflected through Commissioners’ resumes and
disclosed conflicts of interests. Take for example Commissioner McCoy, who described the
depth of her experience in serving on more than 20 professional and organization boards
throughout her career. Past experience does not create direct conflicts of interest. However, when
public bodies are composed of individuals who have these experiences, it is not uncommon that
resource distribution is likely to reflect the types of professional and social networks of those
individuals. Second, established and well-resources organizations have more political capital
than individuals. For instance, the 2023 Metro Lobbyist list includes registered lobbyists for
Cheekwood, the National Museum of African American Music and TPAC. This is not to say that
the lobbyists for these organizations influenced this funding decision (we did not investigate that
question), but to show that large and legacy organizations tend to have their interests represented
in the political sphere. Finally, Legal Director Dietz confirmed at least one conversation he had
with Commissioner Cheek about the Commissioner’s concerns over the legality of the vote.
While this conversation violated no policy, it is unreasonable to believe that any of the hundreds
of Board and Commission members in Nashville would have direct access to the head of the
city’s law department.

Summary & Takeaway

Arts Commissioners are appointed by the mayor. By the time the public process is initiated
through the Council interviews and approval, there is little opportunity to evaluate nominees for
their qualifications or fit. The conflict of interest policy is applied to votes regarding financial
allotment of awards to specific organizations, but not on broader policy decisions that determine
how resources are distributed. Historically, the Arts Commission was chartered to support long-
standing arts organizations in Nashville. Though not all, a number of Commissioners have
relationships with those organizations, regardless as to whether they have direct financial
conflicts. Taken together, the acceptance and presence of these conflicts of interest undermines
equitable decision making. While it may be impossible to eliminate all conflicts of interest,
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greater acknowledgement should be given to the ways that not all COls operate and hold the
same weight and influence. Their presence is a contributing factor for the persistence of
inequitable and unequal systems.
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ANALYSIS SECTION 6: Other Contributing Factors

Over the course of this investigation, we identified additional contributing factors that undergird
some of the Commission’s conflicts and general functioning. Improvements are underway in
some of these areas, whereas others will be important to address as the Arts Commission and
Metro Arts continue their work. Briefly, contributing factors include:

Commissioner onboarding. Many Commissioners lacked information needed for their
role. This included technical information, like understanding the rules and parameters of
what is permissible under the open meeting act or meeting procedure. More importantly,
some Commissioners did not seem to have a grasp on why changes to the grants were
being prioritized last year, or the history of Metro Arts’ work and its evolution. Without
sufficient training (initial and ongoing) and relationship building between the Director
and Commissioners, and amongst Commissioners, systemic change will continue to be
difficult.

Commissioner commitment. Several Commissioners shared statements in their
interviews that demonstrated a lack of knowledge about the processes Metro Arts and the
Commission were moving through to update the funding models. Several stated they
found the work to be confusing and unclear. One Commissioner described their service as
“just one day a month.” On the other hand, a number of Commissioners described the
multiple opportunities they were given to digest, wrestle with, ask questions and learn
about the changes; several of whom specifically pointed to Dana Parsons’ availability to
work one-on-one with Commissioners. There has been a tension over how much time and
capacity an individual should have or needs to effectively serve as a Commissioner. If
Commissioners are not able to commit time to prepare for meetings, and plus any follow
up work outside meetings, then they should evaluate whether it is the correct time for
them to serve in this role. At the same time, the Director has a responsibility to
effectively engage Commissioners to provide the information they need, including one-
on-one work outside meetings as needed.

Director Singh. Director Singh was hired in August 2022 with a strong equity charge.
Much has been said or circulating about the conduct of Director Singh in the operation of
Metro Arts. An assessment of the Director’s performance is not in the purview of this
report. Nonetheless, over the course of this investigation, the Director and his actions are
also a contributing factor worthy of note. Described earlier, Director Singh did not have a
realistic understanding of the budget process, which caused confusing and frustrating
outcomes among staff, Commissioners, and community members. It appears that the
relationships between the Director and some of the Commissioners were not, or have not
been, developed to the point of mutual trust and respect needed in those roles. This has
hampered the efficiency of the Commissions’ operations toward their strategic goals.
Finally, while contact between Commissioners with some staff is necessary and very
often appropriate, it appears there has not been a clear line between the Commissioners
and staff with regard to governance and operations. At times it has appeared that the role
of the Commission being responsible for governance in the sense of strategic plans,
authorizing authority and approval; and the staff with operationalizing those decisions,
has become at times complicated. While specific trainings may not have prevented any or
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all of these conflicts, we believe Metro has a responsibility for developing an intentional
training program for new Executive Directors.

Alignment of principles and vision. Commissioners hold different visions and
disagreements about what Metro Arts should prioritize and how it should do its work.
While not exhaustive or detailed, we identify at least three broad areas where different
opinions exist among Commissioners, and/or between/among Commissioners and the
Director.

o One tension is between artistic excellent and access. This is expressed by how
success is evaluated and assessed, by whom, and on what standards. This comes
through in deliberations about whether the Commission should continue to fund
legacy organizations, citing their success as a justification for continued support,
even if it is at the expense of distributing funding to less established, smaller, or
less known (to the Arts Commission) organizations. Until more funding is
budgeted to Metro Arts, these tensions will continue among Commissioners.

o A second tension is with the concept of trust-based processes versus institutional
or traditional processes. The simplification of the application process and removal
of barriers like matching funds is about increasing access through trust-based
processes, which assumes a level of risk taking in order to reach those goals.
Changes to these procedures and requirements challenge traditional processes
(which often include barriers to entry) and will often mean some traditional
authorities may have less control over every step of the process and the specificity
of what is included in it.

o A third tension, demonstrated through the Title VI complaint and report, is over
how to evaluate equity, how to measure impact from an equity standpoint, and
how to prioritize support based on those measures.

Disagreements over these and other factors both within the Commission and between
some Commissioners and the Director have and will continue to contribute to a difficult
environment to develop and implement systemic changes.

Metro Legal’s assistance. There are clear ways Metro Legal can improve its service to
the Commission. Recent meetings have lacked guidance and consistency on proper
parliamentary procedures. At times discussions strayed away from the noticed agenda,
while at other times Commissioners were not explained options to suspend the rules if
there was something that desired discussion when not on the agenda. Commissioners
have also stated confusion over Legal’s guidance of what communication outside of
meetings is permissible. As described in a previous section, Legal should more clearly
articulate its relationship to the Commissioners, differentiating the ways it serves as a
legal advisor or an authorizing body.

Metro Arts operations. There were some procedural details that made parts of this
investigation difficult, including the inconsistency of meeting recordings, inconsistent use
of the microphone in meetings, the timeliness and availability of meeting minutes and
inaccuracies or unclear information in minutes.
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CLOSING STATEMENT

Based on this through report and the extensive legal analysis by Melody Fowler-Green and the
Metro Code that empowers the MHRC to investigate and take actions to prevent future
discriminatory actions, we recommend the following:

1.
2.
3.

MHRC staff requests that the Commission move to convene a public hearing in this case.
The Title VI complainants be awarded the initial grant amounts as voted on in July 2023.
That a funding model be established by the Arts Commission and approved by the Metro
Council to ensure that future allocations of taxpayer funds will be distributed equitably.
That Metro Legal produce a detailed procedure guide to be distributed to all Boards and
Commissions detailing the authority and the various roles that Metro Legal occupies in
the operation of the city and Boards and Commissions. In addition, special emphasis
should be placed on conflicts and potential conflicts and their resolutions that arise
between Legal and Boards and Commissions.
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LEGAL MEMORANDUM
To: Metro Human Relations Commission

From: Melody Fowler-Green
Yezbak Law Offices

Date: March 4, 2024

Alleged Equal Protection Violation

Question: Did the Metro Nashville Arts Commission violate the Equal Protection Clause of the
United States Constitution in its July 20, 2023 funding allocation decision?

As I understand the facts, the Metro Nashville Arts Commission (“MNAC”) engaged in a
thorough process for its various grant categories that culminated in the adoption of changes to
MNAC'’s granting model in December 2022. Nothing in that decision or the process has been
deemed legally suspect by Metro Legal. In April 2023, grant review panels were held for the
various MNAC grants to establish eligibility for applicants using a rubric that has also not raised
legal concerns. When MNAC’s desired budget request (which would have funded all eligible
applicants at 100%) fell short in mid-2023, MNAC met on July 20, 2023, to decide on an
allocation method to account for the budget shortfall. Prior to the July meeting, MNAC staff
developed various race-neutral scenarios for allocation between the eligible grantees. Included
in the informational materials and Commission deliberation were data on the dollar amounts that
would go to “BIPOC artists” or “BIPOC-led organizations” as well as “White artists” and White-
led organizations.” On July 20, 2023, MNAC approved a funding allocation scenario based on
the size of the organization. However, the inclusion of the race-conscious data and the
discussion about that data led Metro Legal to advise MNAC that their actions violated the Equal
Protection Clause and, therefore, were unconstitutional.

I believe Metro Legal’s analysis is flawed. While Metro Legal has not clearly articulated to the
Metro Human Relations Commission or to the public exactly why it believes the July 20 decision
constitutes an explicit racial classification subject to strict scrutiny despite the race-neutral
criteria used or why that decision violates the Equal Protection Clause, it is evident from the
available communications that they have determined that the consideration and discussion about
race-conscious data triggers strict scrutiny. However, nothing in Students for Fair Admissions,
Inc. v. President and Fellows of Harvard College, 143 S. Ct. 2141 (2023), or in other Supreme
Court cases renders MNAC’s July 20, 2023, decision unconstitutional. MNAC considered a
variety of allocation options based on race-neutral criteria. The decision was based on a race-
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neutral factor — organizational size. The fact that MNAC Commissioners were informed about
and discussed the financial impacts of the race-neutral criteria on various racial groups does not
render the action unconstitutional.

The Supreme Court has stated multiple times, in diverse contexts, over many decades that race
may be constitutionally considered in certain circumstances and in a proper fashion without
triggering the application of strict scrutiny review. The “mere awareness” or consideration of
race in efforts to remedy discrimination and its effects does not automatically equate to a racial
classification. 7exas Dep t of Hous. & Comm. Affairs v. Inclusive Comms. Project, Inc., 576 U.S.
519, 545 (2015).

One such statement comes from Richmond v. J. A. Croson Co., 488 U.S. 469 (1989). As the
Supreme Court explained in that case,

Even in the absence of evidence of discrimination, the city has at its disposal a
whole array of race-neutral devices to increase the accessibility of city contracting
opportunities to small entrepreneurs of all races. Simplification of bidding
procedures, relaxation of bonding requirements, and training and financial aid for
disadvantaged entrepreneurs of all races would open the public contracting market
to all those who have suffered the effects of past societal discrimination or
neglect. Many of the formal barriers to new entrants may be the product of
bureaucratic inertia more than actual necessity, and may have a disproportionate
effect on the opportunities open to new minority firms. Their elimination or
modification would have little detrimental effect on the city's interests and would
serve to increase the opportunities available to minority business without
classifying individuals on the basis of race.

Id. at 509—10. Another example comes from former Justice Kennedy’s concurrence in Parents
Involved in Community Schools v. Seattle School District No. 1,551 U.S. 701 (2007):

School boards may pursue the goal of bringing together students of diverse
backgrounds and races through other means, including strategic site selection of
new schools; drawing attendance zones with general recognition of the
demographics of neighborhoods; allocating resources for special programs;
recruiting students and faculty in a targeted fashion; and tracking enrollments,
performance, and other statistics by race. These mechanisms are race conscious
but do not lead to different treatment based on a classification that tells each
student he or she is to be defined by race, so it is unlikely any of them would
demand strict scrutiny to be found permissible. See Bush v. Vera, 517 U.S. 952,
958, 116 S. Ct. 1941, 135 L. Ed. 2d 248 (1996) (plurality opinion) (““Strict
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scrutiny does not apply merely because redistricting is performed with
consciousness of race. . . Electoral district lines are ‘facially race neutral,” so a
more searching inquiry is necessary before strict scrutiny can be found applicable
in redistricting cases than in cases of ‘classifications based explicitly on race[.]’”).
Executive and legislative branches, which for generations now have
considered these types of policies and procedures, should be permitted to
employ them with candor and with confidence that a constitutional violation
does not occur whenever a decisionmaker considers the impact a given
approach might have on students of different races. Assigning to each student
a personal designation according to a crude system of individual racial
classifications is quite a different matter; and the legal analysis changes
accordingly.

1d. at 789 (Kennedy, J., concurring in part and concurring in judgment) (cleaned up and emphasis
added). And the Supreme Court recently reaffirmed this principle in Inclusive Communities, 576
U.S. at 545, stating that, “When setting their larger goals, local housing authorities may choose
to foster diversity and combat racial isolation with race-neutral tools, and mere awareness of race
in attempting to solve the problems facing inner cities does not doom that endeavor at the
outset.”

It appears from the available information that Metro Legal believes that Students for Fair
Admissions has overturned or fatally undermined this earlier precedent. However, the Supreme
Court does not overturn precedent by implication. “If a precedent of this Court has direct
application in a case, yet appears to rest on reasons rejected in some other line of decisions, the
Court of Appeals should follow the case which directly controls, leaving to this Court the
prerogative of overruling its own decisions.” Agostini v. Felton, 521 U.S. 203, 237, 117 S. Ct.
1997, 138 L. Ed. 2d 391 (1997) (quoting Rodriguez de Quijas v. Shearson/American Express,
Inc., 490 U.S. 477, 484 (1989)). It is arguably the earlier Supreme Court precent that has “direct
application” to the granting process used by MNAC, a facially race-neutral decision made by a
governmental entity in disbursing federal financial assistance through a grant program. The
Supreme Court did not expressly overrule any of these cases in Students for Fair Admissions.

Simply put, public entities can undertake efforts to eliminate racial disparities through a variety
of race-neutral means (while considering racial impacts) without triggering strict scrutiny.
Students for Fair Admissions does not say otherwise.

Furthermore, in weighing and implementing these race-neutral means, acknowledging historical
and existing racial disparities and tracking data by race is not forbidden. Ensuring that public

entities avoid racially disparate impacts requires some measure of data tracking and analysis by
race. It is considered best practice to collect and analyze demographic information in managing
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and disbursing federal financial assistance. Title VI regulations provide federal agencies with a
clear mandate to collect the data necessary to ensure compliance with their Title VI disparate
impact regulations.! The Department of Justice Title VI coordination regulation states that
“[e]xcept as determined to be inappropriate ... federal agencies ... shall in regard to each
assisted program provide for the collection of data and information from applicants for and
recipients of federal assistance sufficient to permit effective enforcement of Title VI.” 28 C.F.R.
§ 42.406(a). The coordination regulation also contemplates that agencies will collect
“demographic maps, [and] the racial composition of affected neighborhoods or census data”
where they are necessary to understand the considerations above, but “only to the extent that it is
readily available or can be compiled with reasonable effort.” Id. § 42.406(c). According to its
latest available version of the Title VI Compliance Report and Implementation Plan, the
Tennessee Arts Commission collects racial and ethnic information on its subrecipient
organizations and beneficiaries (including from local governments) and reports it annually to the
National Endowment for the Arts. It is therefore not at all surprising that the MNAC would
collect racial and ethnic demographic data and analyze it to establish that their granting decisions
do not violate Title VI.?

Here, MNAC has not implemented a grant program that provides preferences, goals, or
advantages based on race. The kinds of decisions based on racial classifications that are
forbidden by the constitution are easily distinguishable from the actions undertaken by MNAC.
For example, the admissions programs that were struck down as unconstitutional in
Students for Fair Admissions considered race at every step of the decision-making process,
and the universities admitted that race was a determinative factor in many admission
decisions. 143 S. Ct. at 2154-56, 2169. None of the underlying facts here suggest that race was
a part of the earlier eligibility determinations and was not determinative at any point. On the
contrary, the factors and process used for establishing the granting model was race-neutral, as
was the rubric used for determining eligibility for the grants. When the Commission had to
decide how to allocate the available funds, in providing the Commissioners with data related to
race, MNAC staff clearly communicated to the Commissioners that the decision should not be
made based on or determined by the racial impacts. Based on the investigation conducted by the
Metro Human Relations Commission, MNAC Commissioners did not, in fact, base their decision
on race.

' While there is no private cause of action for violations of Title VI based on a disparate impact theory, 4lexander v.
Sandoval, 532 U.S. 275, 280-81 (2001), private parties may file administrative complaints under any theory of
liability, including disparate impact, pursuant to agency regulations. The Supreme Court has repeatedly held that
Title VI regulations validly prohibit practices having a discriminatory effect on protected groups. See Guardians
Ass’n v. Civil Serv. Comm’n, 463 U.S. 582, 643 (1983) (Stevens, J., dissenting) (citing Lau v. Nichols, 414 U.S. 563,
571 (1974) and Fullilove v. Klutznick, 448 U.S. 448, 479 (1980)); Alexander v. Choate, 469 U.S. 287, 293 (1985)).

2 https://tnartscommission.org/wp-content/uploads/2021/10/FY?21-Title-VI-Implementation-Plan.pdf
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MNAC also did not make race-based presumptions of disadvantage in its grant-making
decisions. In Vitolo v. Guzman, the Sixth Circuit Court of Appeals struck down a federal
restaurant relief aid program prompted by COVID-19 economic challenges which determined
priority for funding using the race-based presumption of disadvantage. 999 F.3d 353, 358 (6th
Cir. 2021) (“[T]he agency presumes certain applicants are socially disadvantaged based solely on
their race or ethnicity. Groups that presumptively qualify as socially disadvantaged—and thus
get to jump to the front of the line for priority consideration—include “Black Americans,”
“Hispanic Americans,” “Asian Pacific Americans,” “Native Americans,” and “Subcontinent
Asian Americans.”). To the extent that MNAC was making a presumption about which grantees
are socially disadvantaged (and presumably favored), that presumption was rooted in
organizational size, not race.

Additionally, the record here does not suggest that there was a threat of litigation from a party
with standing to challenge the constitutionality of the June 20 decision. Even if did, to
demonstrate that an evenhanded, facially race-neutral policy like that challenged here is
constitutionally suspect, the plaintiff pursuing an Equal Protection challenge must show (1) that
the policy exacts a disproportionate impact on a certain racial group, and (2) that such impact is
traceable to an "invidious" discriminatory intent. See in Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252, 264-65 (1977).

Only then will such a policy be subject to strict scrutiny review, in which event
the state entity defending the challenged policy bears the burden of showing that
its policy is “narrowly tailored to serve a compelling interest.” See Hunt v.
Cromartie, 526 U.S. 541, 543, 546, 119 S. Ct. 1545, 143 L. Ed. 2d 731 (1999).
Otherwise, if the plaintiff is unable to demonstrate purposeful racial
discrimination, the rational basis standard of review applies, where the
plaintiff must establish that the challenged policy is not “rationally related to
legitimate government interests.”

Coal. for TJ v. Fairfax Cnty. Sch. Bd., 68 F.4th 864, 879 (2022) (quoting Pers. Adm'r of Mass. v.
Feeney, 442 U.S. 256, 272 (1979) (emphasis added).? There is no evidence that the July 20
decision exacts a disproportionate impact on a certain racial group or that the decision was
traceable to an “invidious” discriminatory intent.

Finally, the Supreme Court has explicitly held that Title VII of the Civil Rights Act of 1964,
which contains the same basic prohibitions as Title VI, prevents a municipality from rescinding a
defensible decision that allegedly has a disparate impact based on race unless there is a “strong
basis in evidence” that the original decision was unlawful, meaning that the municipality is all-

3 It bears noting that the Supreme Court recently declined to review the ruling in Coal. for TJ v. Fairfax Cnty. Sch.
Bd., 68 F.4th 864 (2022).
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but certain to lose the threatened litigation considering its defenses and all the relevant legal
issues in detail. Ricci v. DeStefano, 557 U.S. 557, 563 (2009). Here, there is no evidence that
Metro Legal’s analysis considered at all the question of whether MNAC’s decision would
actually be considered a racial classification in any litigation or any potential defenses to such an
allegation. Metro Legal simply assumed that the decision was race-based without a full
investigation into the underlying facts, but there is significant evidence to the contrary. The fact
investigation undertaken by the Metro Human Relations Commission shows a strong basis in
evidence that the July 20 decision was lawful. Under Ricci, then, the decision to rescind the
July 20 decision likely creates a greater risk of liability for the city than it would have faced
had MNAC proceeded with the grants as decided on July 20.

Title VI Application

Question: Does the Metro Legal Department have an obligation to comply with Title VI; or can
the Metro Legal Department be properly named or held liable in a Title VI complaint?

Title VI states that no program or activity receiving “Federal financial assistance” shall
discriminate against individuals based on their race, color, or national origin. The clearest
example of Title VI-covered federal financial assistance is money provided through federal
grants, cooperative agreements, and loans. An agency also might provide federal financial
assistance in nonmonetary form; that is, “whatever thing of value is extended by the grant
statute.” See United States Dep t of Transp. v. Paralyzed Veterans, 477 U.S. 597, 607 n.11 (1986)
(“Although the word ‘financial’ usually indicates ‘money,” federal financial assistance may take
nonmoney form,” citing Grove City Coll. v. Bell, 465 U.S 555, 564—65 (1984)).* An entity may
receive grant money directly from an agency or indirectly through another entity. In either case,
the direct recipient as well as the subrecipient are considered to have received federal funds. In
other instances, the funding may be directed to the funding beneficiaries but another entity
ultimately receives the funding.

Under Title VI, it is the recipient who is barred from discriminating against persons because of
race, color, or national origin with respect to the operation of covered programs or activities. A
“recipient” is an entity or person that receives federal financial assistance.

4 Federal financial assistance does not include contracts of guaranty or insurance, regulated programs, licenses,
procurement contracts by the federal government at market value, or programs that provide direct benefits.
Although federal financial assistance is contractual in the sense that the recipient agrees to use the assistance in a
manner consistent with the terms of the award and, in most instances, agencies will have signed an assurance
agreement binding it to comply with certain terms and conditions.

2023 M. Fowler-Green; Yezbak Law Offices 6



All agency Title VI regulations use a similar if not identical definition of “recipient,” as follows:

(f) The term recipient means any State, political subdivision of any State, or
instrumentality of any State or political subdivision, any public or private agency,
institution, or organization, or other entity, or any individual, in any State, to
whom Federal financial assistance is extended, directly or through another
recipient, including any successor, assign [sic], or transferee thereof, but such
term does not include any ultimate beneficiary.

(g) The term primary recipient means any recipient which is authorized or
required to extend Federal financial assistance to another recipient for the purpose
of carrying out a program.

28 C.F.R. §§ 42.102(f), (g).

Title VI prohibits discrimination in “any program or activity,” any part of which receives Federal
financial assistance. See 42 U.S.C. §§ 2000d, 2000d-4(a). When enacted in 1964, Title VI did
not include a definition of “program or activity.” Congress had made its intentions clear,
however: Title VI’s prohibitions were meant to be applied institution-wide, and as broadly as
necessary to eradicate discriminatory practices in programs that federal funds supported. 110
Cong. Rec. 6544 (statement of Sen. Humphrey); see S. Rep. No. 64, 100th Cong., 2d Sess. 57
(1988), reprinted in 1988 U.S.C.C.A.N. 3, 7-9. Consistent with congressional intent, courts
initially interpreted “program or activity” broadly to encompass the entire institution in question.
For example, Title VI covered all the services and activities of a university even where the only
federal assistance was federal financial aid to students. See, e.g., Bob Jones Univ. v. Johnson,
396 F. Supp. 597, 603 (D.S.C. 1974), aff 'd, 529 F.2d 514 (4th Cir. 1975). In 1984, the Supreme
Court in Grove City College v. Bell, 465 U.S. 555, 571 (1984), severely narrowed the
interpretation of “program or activity,” ruling that Title IX’s prohibitions against discrimination
applied only to the specific office of an institution’s operations that received the federal funding.
Because the college received federal funds because of federal financial aid to students, the Court
found that the “program or activity” was the college’s financial aid program. Id. at 574.

In response to the ruling in Grove City, Congress passed the Civil Rights Restoration Act of
1987, Pub. L. No. 100-259, 102 Stat. 28 (1988) (“CRRA”). The CRRA includes virtually
identical amendments to broadly define “program or activity” (for coverage purposes) in four
civil rights statutes: Title VI, Title IX, Section 504, and the Age Discrimination Act.

Regarding state and local governments, the following instrumentalities may constitute a
“program or activity” under Title VI:
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[A]ll of the operations of

(A) a department, agency, special purpose district, or other instrumentality of a
State or of a local government; or

(B) the entity of such State or local government that distributes such assistance
and each such department or agency (and each other State or local government
entity) to which the assistance is extended, in the case of assistance to a State or
local government; ...any part of which is extended Federal financial assistance.

42 U.S.C. § 2000d-4a(1).
Congress intended a broad application to state and local governments:

[Wlhen any part of a state or local government department or agency is extended
federal financial assistance, the entire agency or department is covered. If a unit
of a state or local government is extended federal aid and distributes such aid to
another governmental entity, all of the operations of the entity which distributes
the funds and all of the operations of the department or agency to which the funds
are distributed are covered.

S. Rep. No. 100-64, at 16 (1988), reprinted in 1988 U.S.C.C.A.N. 18. Therefore, when an office
or operation is part of a larger department or entity, the relevant “program or activity” is the
larger entity.

An entire state or local government generally is not considered a “program or activity” where the
funding goes to an agency or department within the entity and not to the state or local
government specifically. See Lovell v. Chandler, 303 F.3d 1039, 1051 (9th Cir. 2002) (“The term
‘program or activity’ ... does not encompass all the activities of the State. Instead, it only covers
all the activities of the department or the agency receiving federal funds.”); see also Schroeder v.
City of Chicago, 927 F.2d 957, 962 (7th Cir. 1991).

An entire state or local government may, however, be liable for Title VI violations if it is
partially responsible for the discriminatory conduct or if it is contractually obligated to comply
with Title VL.

In United States v. City of Yonkers, a New York federal district court rejected the state’s argument
that sovereign immunity applied because it is not a “program or activity.” 880 F. Supp. 212, 232
(S.D.N.Y. 1995), vacated and remanded on other grounds, 96 F.3d 600 (2d Cir. 1996). The court
stated that, not only does the plain language of § 2000d-7 defeat the state’s argument, but also
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[N]othing in the legislative history of Title VI compels the conclusion that an
entity must be a ‘program’ or ‘activity’ to be a Title VI defendant.... We therefore
hold that the State of New York can be sued under Title VI as long as it, along
with those of its agencies receiving federal financial assistance, is alleged to have
been responsible for a Title VI violation.

Id. (note omitted). See also N.Y. Urban League v. Metro. Transp. Auth., 905 F. Supp. 1266, 1273
(S.D.N.Y.), vacated on other grounds, 71 F.3d 1031 (2d Cir. 1995).

Rejecting the argument that a state cannot be a proper defendant in a case alleging Title VI
violations, a federal district court in California stated:

There is nothing in the language of Title VI, including the Restoration Act, to
indicate that an entity must be a “program or activity” if it is to be sued for a
violation of Title VI. Indeed, the accepted practice, both before and after the
Restoration Act's passage, has been that a state may be sued so long as it is
responsible for the Title VI violation. . . . The facts as they develop in the future
may or may not support a finding that the State’s actions violate Title VI. The
State may not escape Title VI liability, however, simply because it is not a
“program or activity.”

Assoc. of Mex.-Am. Educators v. Calif., 836 F. Supp. 1534, 1543 (N.D.Cal 1993).

When accepting federal financial assistance, state and local governments are usually required to
obligate themselves to comply with Title VI by a separate contract of assurance. Even absent a
written contract, the state or local government obligates itself to comply with Title VI if the
entire governmental unit accepts federal financial assistance. See Paralyzed Veterans, 477 U.S.
at 605 (noting that “the recipient’s acceptance of the funds triggers [contractual] coverage under
the nondiscrimination provision” and citing Soberal-Perez v. Heckler, 717 F.2d 36, 41 (2d Cir.
1983)).

Therefore, it is my opinion that the Metro Legal Department may be properly named or held
liable in a Title VI complaint under the following three scenarios:

1. Metro Legal is determined to be part of the “operations” of the department or agency to
which the federal funds are distributed.

o Given the integral role Metro Legal plays in the various departments, particularly
with regard to the acceptance of federal financial assistance and in the policies
governing the distribution of the funds, this is a possibility.

2. Metro Legal is partially responsible for the discriminatory conduct.
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3. The Metropolitan Government of Nashville & Davidson County as a whole is obligated
to comply with Title VI as a result of a contractual assurance or by having accepted
federal fund.

o While I have not done an extensive search, Metro Government has likely
obligated itself to comply with Title VI by accepting funds through the
Department of the Treasury (particularly during the COVID pandemic), or
through formula and block grants awarded to the city to support activities across
departments.

Confidentiality in Title VI Investigations

Question: Can the Metro Human Relations Commission keep the identity of Title VI
complainants confidential?

The Department of Justice regulations implementing Title VI are instructive, though not binding
on the Metro Human Relations Commission (“MHRC”). The regulations provide instruction to
the federal agency or department that has provided the grant on how to conduct investigations
into alleged or suspected Title VI violations (whether through periodic compliance reviews,
resolution of individual complaints, or as a result of other credible information). The regulations
provide guidance to “responsible Department official[s],” The term responsible Department
official with respect to any program receiving Federal financial assistance means the Attorney
General, or Deputy Attorney General, or such other official of the Department as has been
assigned the principal responsibility within the Department for the administration of the law
extending such assistance.

“The identity of complainants shall be kept confidential except to the extent

necessary to carry out the purpose of this subpart, including the conduct of any

investigation, hearing, or judicial proceeding arising thereunder.”
28 C.F.R. § 42.107.

The Offices of Civil Rights in federal agencies generally state they that keep the identity of
complainants confidential except to the extent necessary to carry out the purposes of the civil
rights laws, or unless disclosure is required under the Freedom of Information Act, the Privacy
Act or otherwise required by law.

Tennessee has a state public records law, Tennessee Code Annotated § 10-7-501 ef seq., the

Tennessee Public Records Act (“TPRA”). It applies generally to the records of Metro
government, including MHRC:
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All state, county and municipal records shall at all times, during business hours,
which for public hospitals shall be during the business hours of their
administrative offices, be open for personal inspection by any citizen of
Tennessee, and those in charge of such records shall not refuse such right of
inspection to any citizen, unless otherwise provided by state law.

Tenn. Code Ann. § 10-7-503(a)(2)(A).

““Public record or records’ or ‘state record or records’ means all documents, papers, letters,
maps, books, photographs, microfilms, electronic data processing files and output, films, sound
recordings, or other material, regardless of physical form or characteristics made or received
pursuant to law or ordinance or in connection with the transaction of official business by any
governmental agency.” Tenn. Code Ann. § 10-7-301(6). The test for determining whether a
record is public is “whether it was made or received pursuant to law or ordinance or in
connection with the transaction of official business by any governmental agency.” Griffin v. City
of Knoxville, 821 S.W. 2d 921, 924 (Tenn. 1991).

Under the section 10-7-505(d), the General Assembly directs the courts to interpret the
provisions of the TPRA “broadly...so as to give the fullest possible public access to public
records.” Tennessee Courts have found that even in the face of serious countervailing
considerations, unless there is an express exemption within the law, a record and/or information
must be released. There is no express exemption for records related to investigations of Title VI
complaints, either in state or federal law.

It is my opinion that MHRC can take reasonable efforts to keep the identity of complainants
confidential, with the understanding that disclosure of that information may be necessary to
conduct an investigation or hearing. Further if identifying information is contained on any
public records, it must be disclosed in response to a public records request.
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In rendering these opinions, I have reviewed the following documentation:

1.

Title VI Complaint to the Metro Human Relations Commission (“MHRC”) dated October
23, 2023.

Drafts of the MHRC Title VI Fact Finding Report.

Letters dated January 19 and February 22, 2024 from Metro Legal to MHRC Director
Davie Tucker.

20-minute video titled “Video: Grant Allocations” by Dana Parson that explains each
scenarios. Video was received from Metro Arts staff member via July 5, 2023 email.]
Rough transcript of the July 20, 2023 meeting of the Metro Arts Commission.

Memo from Griffin & Strong, P.C. to the Metro Arts Commission dated January 8, 2024;
“Re: Recent Questions to Griffin & Strong regarding Grant Program — Expanded.”
Email from Metro Legal to MHRC Director Davie Tucker dated January 8, 2024; subject
“Arts Commission Title VI Complaint.”

Memo from Metro Legal to the Metro Arts Commission dated July 25; “Subject: The
U.S. Supreme Court Ruling in Students for Fair Admissions, Inc. v. President & Fellows
of Harvard College”
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MINUTES

Metro Arts Board of Commissioners
July 20, 2023, 12:30 p.m. - 2:30 p.m.
Metro Southeast Building, Green Hills Room
1417 Murfreesboro Pk.

Nashville, TN 37217

Commissioners Present: Matia Powell (Chair), Ellen Angelico (Vice Chair), Sheri Nichols Bucy, Marianne
Byrd, Will Cheek, Clarence Edward, Janet Kurtz, Leah Dupree Love, Carol McCoy, Diana Perez, Paul
Polycarpou, Jim Schmidt, Campbell West, and Daniel Singh (Executive Director, non-voting, ex-officio)

Commissioners Absent: Dexter Brewer (Secretary), Darek Bell

Metro Staff Present: Metro Arts: Chuck Beard, Mollie Berliss, Erika Burnett, Vivian Foxx, lan Myers,
Atilio Murga, Anne-Leslie Owens, Jesse Ross, Jonathan Saad, Nyamal Tuor; Metro Legal: Tessa Ortiz-
Marsh; Consultants: Dana Parsons, Justin Laing

Guests: Alan Fey, Jess Strauss, Louisa Glenn, Isabel Tipton-Krispin, Janet Yavez, Seth Feman, Jane
MacCleod, Alan Valentine, Robyn Majors, Bridget Bailey, Jennifer Haston, Sharon Cheek, Waverly Ann
Harris, Laura Amonl, Lee Carrol, Vill Palm, Dexter Evans, Joseph Gutierrez, Nina Adell, Drew Ogle, Sandy
Obodzinski, Reverend Venita Lewis, Mike Floss, Kaki Friskics-Warren, Celine Thackston, Amber Banks,
William "Bill" Jeffries, Bannin Bouldin, Councilmember Delishia Porterfield

METRO ARTS MISSION:
Drive an Equitable and Vibrant Community through the Arts

A. Call to Order, Welcome, and Land Acknowledgement
a. Chair Matia Powell called the meeting to order at 12:31 p.m. She welcomed all in
attendance and led those gathered in reading the land acknowledgment.



B. Public Comment

a.

Joseph Guitterez: Joseph Gutierrez, Executive Director at API Middle Tennessee,
addressed the funding scenarios, emphasizing the vital role of arts and culture in the
thriving liberation of his community. He urged the commission to prioritize small and
BIPOC organizations, pointing out that only 20 cents of every $100 is allocated nationally
to Asian Pacific Islander organizations. He stressed the significance of directing funds
towards small and BIPOC organizations that require financial support to achieve broader
objectives.

Nina Adell: Nina Adell, representing the Immigrants Writes Program in Nashville,
advocated for a focus on small and BIPOC organizations in funding allocation. She
highlighted the importance of recognizing that within midsize organizations like hers,
there are programs serving immigrant communities. She emphasized that neglecting
funding for midsize organizations could lead to missing out on supporting immigrant
communities. Nina stressed the need for transparency and a holistic approach, urging
the council/commissioners not to be shortsighted and to consider the potential impact
on smaller programs within midsize ones. She shared her concern about potential
losses, such as their creative writing program, and appealed for a comprehensive and
transparent funding strategy.

Drew Ogle: Drew Ogle, Executive Director of the Nashville Repertory Theatre, referred
to the commission meeting in December, where the new funding method was
approved. He hired various positions based on the policy but expressed concern that
only 2 out of the 12 funding scenarios align with the published policy. Changing
directions midway through a grant cycle after the fiscal year has started would have
significant negative implications for non-profit organizations. Drew urged the
commission, as a major funder, to adhere to the original policy adopted in December,
emphasizing the importance of maintaining trust in funders' commitments. He
highlighted the potential impact on artists' jobs due to the scenario endorsed by the
grant committee.

Sandy Obodzinski: Sandy Obodzinski, the Development Communications Director for
Humanities Tennessee, located in East Nashville, discussed their prominent literary arts
event, the Southern Festival of Books, which benefits 10,000-15,000 attendees with free
literary programming. The organization expressed support for equitable policies and
funding scenarios. Sandy advocated for aligning the funding policy with the original
December commitment. The scenarios presented could substantially reduce funds,
potentially up to $60,000 less for their organization. Acknowledging the challenges
faced by BIPOC and smaller organizations in funding, Sandy recognized the advantages
of midsize and larger organizations in terms of capacity, reach, and resources. Despite
the difficulties, they viewed the presented funding scenarios as initial steps toward
necessary radical policies for equality and pledged acceptance and support for these
measures.

Reverend Venita Lewis: Reverend Venita Lewis, President of the NAACP in Nashville and
Executive Director of KEVA Inc. (Keeping Every Vision Alive), echoed previous speakers'



sentiments regarding small organizations' challenges in accessing Metro Arts. Both
organizations, integral to Nashville's fabric, find it challenging to engage with Metro
Arts. Reverend Louis emphasized that KEVA, a small 501(c)(3) nonprofit, has not
received funding in the past two years, reflecting a broader trend within the arts
commission. She highlighted the issue of African American applications being rejected
and called for urgent consideration of kindness towards minority nonprofits. Reverend
Louis urged the arts commission to address the ongoing difficulty in obtaining funding,
emphasizing the need for change.

Mike Floss: Mike Floss, an artist, rapper, and the Arts and Culture Director for the
Southern Movement Committee, an NPO organization in Nashville, introduced their
Black Nashville Assembly program, a participatory democracy community organizing
project. He emphasized their use of art to support a public safety model and explained
the significance of funding for small Black organizations that apply arts within a context
of liberation and community engagement. Mike stressed the importance of prioritizing
smaller and Black organizations to sustain and expand their impactful work, which
involves enriching lives and fostering community connections. He urged the commission
to consider these priorities for funding to ensure the continuation and growth of their
meaningful initiatives.

Kaki Friskics-Warren: Kaki Friskics-Warren, associated with the Maddox Fund, expressed
commendation to the arts commission for reevaluating their funding and partnership
approaches, acknowledging the inspiring yet challenging nature of this endeavor. She
shared a conversation with an executive director her organization had funded for
several years, wherein they discussed exploring new relationships and engaging new
populations. The director's willingness to cast a broader net was appreciated. Kaki
highlighted how the arts expand our imagination and envision the future we strive for,
contributing to community growth. She emphasized the positive impact of welcoming
new partners, especially smaller ones, to enhance resilience and bring fresh ideas. Kaki
encouraged the commission to embrace new perspectives, ideas, and individuals that
would facilitate reaching and impacting new communities.

Celine Thackston: Celine Thackston, Founder and Artistic Director of Chatterbird, a
Nashville-based chamber music ensemble, commended Metro Arts for their efforts and
acknowledged the potential benefits for her organization in several funding scenarios.
She appreciated Metro Arts' dedication to the process but noted concerns about the
limited time provided to the public for informed decision-making, leading to variables
and uncertainties. Celine mentioned her participation in the first community editing
panel by Metro Arts and expressed disappointment that the assurance of no funding
reduction was not upheld for all organizations. She urged the commission and
community to reject any scenario that violates this promise in the current year. Drawing
from her experience in philanthropy, she emphasized the importance of funding
consistency and scalability, supporting both Black work and smaller organizations. Celine
encouraged finding a solution that strikes a balance between these priorities.



Amber Banks: Amber Banks, a Nashville resident, and parent, expressed her support for
funding initiatives that benefit small and Black organizations. She shared her experience
with her 6-year-old son's interest in breakdancing and how she found a specialized small
organization offering vibrant dance opportunities. Amber emphasized the significance of
these small organizations in nurturing a pipeline for creative youth and adults,
contributing to Nashville's vibrant multicultural community. She regarded these
organizations as essential for the city's future and stressed the importance of
adequately funding multicultural artists. Amber underscored the need for fair access to
funding to empower all artists within this diverse landscape.

William "Bill" Jeffries: Bill Jeffries, Vice President of Development at the National
Museum of African American Music, highlighted the unique position of their museum
within the funding scenarios. Despite being categorized as large, they have distinct
characteristics as a BIPOC-led organization that recently started during the pandemic,
and they contribute to rebranding Nashville as a national music hub. Bill emphasized
that any reduction in their funding would directly impact two exhibitions, one focusing
on historic singers and the other highlighting black composers. He underscored that the
funding cut would affect their exhibitions and their efforts in supporting emerging black
artists, conducting music therapy research, and their overall organizational
sustainability. Bill emphasized the potentially devastating consequences of cutting
operating funding for their large yet BIPOC-based organization.

Banning Bouldin: Banning Bouldin, a Nashville native, artist, choreographer, and
founding member of New Dialect, a contemporary dance organization celebrating its
10th anniversary, shared their experience. New Dialect, based in Nashville, was
established by Banning Bouldin to create a sustainable environment for contemporary
dance artists in the city. With a 9-year grant history from the arts commission, Banning
highlighted the impact of THRIVE funding, enabling the organization to expand its team,
framework, and capacity for larger projects. New Dialect's reputation has grown beyond
local recognition, becoming a national presence through contemporary dance training,
performances, and residencies. Banning referred to the disparity study that revealed the
funding and visibility gaps for BIPOC organizations. Supporting THRIVE, Banning
emphasized, would be a decisive step towards equity, promoting the growth of BIPOC
organizations and enhancing the broader artistic landscape.

Delishia Porterfield: Delishia Porterfield, District 29 Council Member representing
Southeast Nashville and Antioch communities and Chair of the Minority Caucus for the
past 2 years, addressed the commission. Through the disparity study, she emphasized
the confirmation of long-known disparities within the Nashville Metro Arts community.
The study underscored the urgent need for equity-based funding for BIPOC-led
organizations, highlighting that the limited sample size prevented a T-test analysis, yet
still revealed the disproportionate funding towards white organizations. Delishia called
upon the commissioners to rectify historical injustices by directing funding toward
Micro, Small, and Medium cohorts and supporting thrive awards, given the recent
advocacy that secured $2 million for the arts commission. She urged the prioritization of
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BIPOC organizations and active efforts to recruit, support, and fund them. Delishia
referenced the lingering impact of the highway division in North Nashville and the
unfulfilled recognition of Fisk Jubilee Singers in the "Music City" moniker, stressing the
need to address current harms to the BIPOC community. She implored the
commissioners to focus on equity, using their privilege to uplift others and make a
morally just investment. Delishia concluded by requesting funding for the Morris
Building, supporting Metro Arts Staff and the CARE committee, and rewriting historical
wrongs to establish true equity.

C. Approval of Minutes: April 20 and May 18, 2023
Chair Commissioner Matia Powell offered a motion to approve the April 20th minutes
amendment with the correction of Commissioner Janet Kurtz’s committee
membership, seconded by Commissioner Sheri Nichols Bucy. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the April 20th minutes,
the motion was seconded by Commissioner Ellen Angelico. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the May 18th minutes,
the motion was seconded by Commissioner Campbell West. The motion passed.

Commissioner Jim Schmidt made a motion to reconsider the action to approve the last
minutes in lieu of asking for an amendment to add Commissioner Carol McCoy’s name
to the correct committee (Grants & Funding), Chair Commissioner Matia Powell
seconded the motion. The motion passed.

Chair Commissioner Matia Powell offered a motion to make an amendment to the
minutes to correct the committee assignments for Commissioner Janet Kurtz (Public
Art Committee) and Commissioner Carol McCoy (Grants & Funding Committee); the
motion was seconded by Commissioner Ellen Angelico. The motion passed.

Chair Commissioner Matia Powell offered a motion to approve the minutes for April
20, seconded by Commissioner Carol McCoy. The motion passed.

D. ACTION ITEM: Bylaws Change to Align with Tennessee Open Meetings Act
a. Item D, involving a Bylaws Change to conform with the Tennessee Open Meetings Act,
has been postponed to the August Meeting per Metro Legal's advice.

E. Public Art Committee
a. Public Art actions moved to end of meeting to allow for review of grants allocations. See

Section I.

F. Committee on Anti-Racism and Equity



a. Grants Allocation Introduction: Overview

Presented by Executive Director Daniel Singh and CARE Committee Chair
Commissioner Ellen Angelico, a strong emphasis was placed on inter-committee
collaboration and the significance of the work carried out by the CARE
Committee on Anti-Racism and Equity since its inception in 2016. The current
funding situation was acknowledged as a challenging outcome stemming from
the Metro budget constraints, leading to the need for difficult decisions in grant
allocations. The central focus highlighted for commissioners, and all involved
was the imperative of bolstering advocacy efforts to prevent a similar funding
shortfall in the future. The possibility of additional funding was mentioned,
expressing a willingness to establish a capital grant program following a
community-led proposal development phase.

Efforts made to provide data, comparison studies, and increased advocacy were
noted, although the Arts were not prioritized in the recent budget. The
commitment to transparency regarding priorities around equity and anti-racism
was underlined. The Grants Committee explored various options, with a critical
consideration being the allocation of funding to organizations with budgets
under $500K. While progress was seen in the increased number of BIPOC-led
arts organizations applying, there is still work to be done to reflect the Metro
Nashville population fully.

The declaration of racism as a health crisis in other cities and Metro Nashville's
establishment of an office of health equity underscored the importance of
addressing racism's broader implications. The path forward was equitable
funding, aligning with CARE's work and reflecting the organization's
commitment to equity. Public input was emphasized throughout various
Commission meetings, editing processes, and community engagements,
informing the Grants Committee's recommended scenarios which aimed to
address identified disparities and move towards a more equitable distribution of
funding.

b. Trickle Down

The discussion centered on addressing concerns about the "trickle-down
effect," where larger-budget arts organizations advocate for individual artists,
potentially perpetuating power and funding distribution imbalances. The focus
shifted towards not endorsing patron-class or sizable budget arts groups seeking
exclusive support without considering existing disparities within the arts
community. Equity and transparency remained the guiding principles, with the
intent to fund all organizations at FY23 levels contingent on entire city funding.
Challenges arose due to incomplete funding in the FY24 budget, necessitating
tough choices while upholding equity. The question of who bears the burden,
particularly BIPOC individuals and smaller organizations, was raised. The
broader context of national movements like Black Lives Matter and MeToo
underscored the importance of addressing systemic inequities.



iii. An amendment involving $2 million earmarked for the Morris building purchase
was discussed, with implications for BIPOC artists and THRIVE initiatives. The
necessity for systemic change and confirmation of disparities from various
sources reinforced the clear path forward. The potential disbursement of $2
million depended on final bond sales, and it was highlighted that future funding
requirements, estimated at least $4 million, would need careful consideration.
Strategies such as advancing grant applications earlier to support advocacy were
suggested, recognizing commissioners' pivotal role in advocacy endeavors.

In the meeting, equity consultant Justin Laing was introduced, and it was noted that he
has been collaborating with the CARE committee and helping to align with
recommendations from Andrea Blackman's office. Justin spoke briefly for a minute.
Prior to passing the floor to CARE, there was a request for open Commissioner
discussion. The floor was then passed to CARE, with Vice Chair Commissioner Ellen
Angelico providing context. It was mentioned that anti-racism has been a core priority of
CARE since its inception in 2016, with a focus on bringing it into practical application.
CARE is supported by the Anti-Racism Transformation Team (ARTt). Commissioner Diana
Perez shared her appreciation for improved immigrant community representation in
Metro Arts funding. CARE Co-Chair Teree McCormick's recent comment from a CARE
meeting was highlighted, noting that staff's efforts were recognized in meaningfully
centering community voices and aligning around equity. Justin was asked if he had any
additional insights on his collaboration with CARE and Staff. Commissioner Sheri Nichols
Bucy then shared recommendations from the Grants and Funding Committee.

G. Grants and Funding Committee

a.

Grants and Funding Chair Commissioner Sheri Nichols Bucy put forth a recommendation
for the consideration of Scenarios A and B to the entire commission. Furthermore,
Scenario J was proposed as an additional option during the full commission meeting.
The next step involved consultant Dana Parsons providing an equity-focused review of
these scenarios:

i. Scenario A: Highly equitable, closes identified disparity, maximize impact for
BIPOC applicants, redistributes general operating funds for Micro, Small, and
Medium organizations from 24% (in FY23) to 54%.

ii. Scenario B: Equitable, closes identified disparity, increases impact for BIPOC
applicants, redistributes general operating funds for Micro, Small, and Medium
organizations from 24% (in FY23) to 52%.

iii. Scenario J: Highly equitable, closes identified disparity, maximize impact for
BIPOC applicants, redistributes general operating funds for Micro, Small, and
Medium organizations from 24% (in FY23) to 57%, excludes funding for orgs
operating over $5M, significant mid-size funding increase.

iv. Scenario J2: Equitable, closes identified disparity, increases impact for BIPOC
applicants, redistributes general operating funds for Micro, Small, and Medium



C.

organizations from 24% (in FY23) to 56%, excludes funding for orgs operating

over $5M, significant mid-size funding increase.
Before discussions began, a reminder is given about conflicts of interest. All participants
in Metro Arts allocation processes must annually declare affiliations with organizations
they or their household members are associated with as employees, board members, or
stakeholders. Commissioners with conflicts of interest regarding FY24 applicants are
required to recuse themselves from relevant grant allocation deliberations and votes for
Thrive and/or General Operating funds. After remarks, the floor opened for
conversation, aiming to lead to votes. Straws will be polled, and scenarios will be
presented for approval, with denied scenarios requiring amendments for
reconsideration. Motions for approving funding scenarios, Thrive, and General
Operating funds are sought. A message emphasizes the path towards equity and future
progress, culminating in a call for collective equity efforts.

Chair Commissioner Matia Powell made a motion for a straw poll about moving
forward with Scenario A or B.

Vice Chair Commissioner Ellen Angelico made a motion to approve Scenario A, and
Commissioner Janet Kurtz seconded the motion.
There is a call to question to vote.

Commissioner Marianne Byrd made a motion to call for the question to vote, and
Commissioner Sheri Nichols Bucy seconded the motion, leading to a direct vote to
approve Scenario A.

No Discussion.

Yay: Based on hand raises (Commissioners Paul Polycarpou, Ellen Angelico, Matia
Powell, Sheri Nichols Bucy, Marianne Byrd, Clarence Edward, Diana Perez)

Nay: Janet Kurtz, Will Cheek, and Campbell West

Abstain: Carol McCoy, Leah Dupree Love

Recused: None.

The Scenario A motion passed.

Tessa Ortiz-Marsh (Metro Legal) confirmed conflicts of interest relationships.

Vice Chair Ellen Angelico made a motion to approve Thrive funding in alignment with
Scenario A. The motion was seconded by Commissioner Sheri Nichols Bucy.

Yay: By hands (Commissioners Paul Polycarpou, Ellen Angelico, Matia Powell, Leah
Dupree Love, Sheri Nichols Bucy, Marianne Byrd, Diana Perez, Campbell West)

Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Clarence Edwards and Commissioner Janet Kurtz



Commissioner Marianne Byrd made a motion to approve funding for the micro-
organizations in alignment with Scenario A, the motion was seconded by
Commissioner Sheri Nichols Bucy.

Discussion: With the additional 2M coming in January, the prioritization would be
Thrive due to the nature of project funding. First payments for general operating
would be reduced and final payments would be sent in January.

Yay: Commissioners Leah Dupree Love, Marianne Byrd, Campbell West, Sheri Nichols
Bucy, Paul Polycarpou, Clarence Edward, Ellen Angelico, Diana Perez, Matia Powell
Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
small organizations in alignment with Scenario A, the motion was seconded by
Commissioner Leah Dupree Love.

No discussion.

Yay: Commissioners Marianne Byrd, Leah Dupree Love, Campbell West, Diana Perez,
Ellen Angelico, Paul Polycarpou, Matia Powell, Clarence Edward

Nay: Commissioner Will Cheek

Abstain: None

Recused: Commissioner Sheri Nichols Bucy and Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
medium organizations in alignment with Scenario A, the motion was seconded by
Commissioner Marianne Byrd.

Yay: Commissioners Diana Perez, Campbell West, Marianne Byrd, Matia Powell, Ellen
Angelico, Sheri Nichols Bucy, Paul Polycarpou, Leah Dupree Love, Clarence Edward
Nay: Commissioner Will Cheek

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz

Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
mid-size organizations in alignment with Scenario A, the motion was seconded by
Commissioner Sheri Nichols Bucy.

Discussion: Amounts for each organization are forthcoming.

Yay: Commissioners Campbell West, Matia Powell, Sheri Nichols Bucy, Diana Perez,
Marianne Byrd, Ellen Angelico, Paul Polycarpou, Clarence Edward, Leah Dupree Love,
Matia Powell

Nay: None

Abstain: Commissioner Carol McCoy

Recused: Commissioner Janet Kurtz and Commissioner Will Cheek



Vice Chair Commissioner Ellen Angelico made a motion to approve funding for the
large organizations, the motion was seconded by Commissioner Leah Dupree Love.

No discussion.

Yay: Commissioners Campbell West, Leah Dupree Love, Clarence Edward, Diana Perez,
Paul Polycarpou, Ellen Angelico, Matia Powell

Nay: None.

Abstain: Commissioner Carol McCoy

Recused:Commissioners Marianne Byrd, Sheri Nichols Bucy, Will Cheek, and Janet
Kurtz

H. Advocacy Committee

a.

Executive Director Daniel Singh presented: We have an essential action item to approve,
which involves the approval of a bylaws change to designate the Advocacy Committee
as a Standing Committee. As per the Metropolitan Nashville Arts Commission Bylaws,
specifically in ARTICLE VII, COMMITTEES, AND TASK FORCES; Section 2. Standing
Committees, It is mandated that the Commission shall have certain Standing
Committees, including the Executive Committee, Nominating Committee, Grants &
Funding Committee, Public Art Committee, and a Committee for Antiracism and Equity.
The executive committee has already made the recommendation, so now we just need
the commission to make the vote on it.

Vice Chair Commissioner Ellen Angelico made a motion to designate Advocacy
Committee as a standing committee. Commissioner Janet Kurtz seconded the motion
and the motion passed unanimously.

I.  Public Art Committee
a. ACTION ITEM: Bordeaux Gateway (Budget, Recruitment, Selection Panel)

i. Public Art Collections Manager Anne-Leslie Owens presented a recap of the
Bordeaux Gateway project, one of the 2022 Participatory Budget projects. The
site of the $200,000 project budget is a traffic triangle located at Clarksville
Highway and Rosa L. Parks Boulevard. In addition to PAC and Commission
approval, the artist’s design will undergo Nashville Department of
Transportation and Tennessee Department of Transportation approval before
fabrication. Meetings with stakeholders and neighborhood leaders have taken
place and community meetings are in development. A call to artists is set to
launch on July 28 and be open for 6 weeks. An artist budget of $185,000 is
proposed to cover design, materials, fabrication, and transportation. This will be
an open RFQ/RFP process for artists from Davidson County and adjoining
counties with connections to North Nashville and Bordeaux.

ii. Forthe selection panel, 30 applicants have been received, reflecting a diverse
mix of ages, backgrounds, and districts. A voting panel of 5-9 members will be
selected, each receiving a stipend of $700 for three scheduled meetings at the

10



Looby Library. The final selection panel meeting will involve the presentation of
design concepts.

In the discussion, the topic of insurance coverage was raised, particularly
regarding incidents on the road. Anne-Leslie confirmed collaboration with
Metro Insurance, with general insurance coverage in place. lan Myers added
that Metro has an insurance policy for general issues for use in catastrophic
scenarios. Executive Director Daniel Singh appealed to the Commission for
increased staffing to expedite project completion for the upcoming year.

Chair Commissioner Matia Powell made a motion to approve the selection
panel slate and public art gateway project at Clarksville Highway and Rosa L.
Parks Blvd with $185,000 artist budget open to artists in Nashville-Davidson
County and adjoining counties. The motion was seconded by Commissioner
Janet Kurtz and passed unanimously.

b. ACTION ITEM: Looby Mural (Budget, Recruitment, Selection Panel)

Public Art Collections Manager Anne-Leslie Owens presented the Lobby Mural
Public Art Project, a second project to come out of the 2022 Participatory
Budget. To be located at the Looby Community Center and Library, this initiative
will include a prominent mural, a community garden, and new outdoor seating.
Detailed investigations involving parks maintenance, art handling, and budget
considerations were undertaken, particularly focusing on the mural's textured
wall. The launch of an artist call is scheduled to commence tomorrow and will
remain open for six weeks. After careful assessment, the decision was made to
utilize poly tab, a durable cloth material, for the mural to ensure its longevity.
To ensure proper installation, Metro Arts art handling vendor, will oversee the
installation process, aligning with our commitment to maintaining
commissioned artwork.

The artist budget for this project was based on square footage starting at 8 feet
from the ground to deter tagging and vandalism. It also factors in that Metro
Arts is purchasing polytab, completing wall prep, and installing the completed
murals. The $60,000 artist budget will cover design, painting, materials including
UV resistant paint (except for Polytab Mural Cloth), workspace (including rental
if needed), community engagement, and project oversight. The project is open
to artists from Davidson County and adjoining counties. 26 applicants applied to
be selection panelists who would attend three meetings. Ambria Berryhill,
manager of Looby Community Center is ready to serve as the Metro Arts
representative. Commissioners emphasized the importance of clarifying to
potential applicants that the artist's budget from Metro Arts could be allocated
towards renting studio space for their creative work and storage.
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Chair Commissioner Matia Powell made a motion to approve the selection
panel slate and public art mural project at Looby Library and Community
Center with 560,000 artist budget open to artists in Nashville-Davidson County
and adjoining counties. The motion was seconded by Commissioner Will Cheek
and the motion passed unanimously.

c. ACTION ITEM: Permanent Supportive Housing (Location, Budget, Recruitment)

Public Art Collections Manager Anne-Leslie Owens introduced the new Metro
project under construction for Permanent Supportive Housing. The 5-story
structure will provide affordable housing downtown. After considerable review
with the design team, staff recommend public art at the retaining wall at Jo
Johnston and 1% Avenue and which may extend to the planters at the front and
side of the building’s entrance. There will be opportunities for an artist to
engage with the community, particularly those who have struggled with housing
stability. Jesse Ross, our new Public Art Project Coordinator, will be managing
this project.

During the discussion, Secretary Commissioner Dexter Brewer inquired about
the funding model, questioning whether it is a government-funded building and
if the art expenses will be covered. Anne-Leslie clarified that the art budget
would come from the Metro Percent Fund while Metro General Services is
overseeing the construction of the facility and working with other Metro
departments to identify what agency will manage it.

Vice Chair Commissioner Ellen Angelico made a motion to approve the
proposed retaining wall and planters’ location for public art at Permanent
Supportive Housing with $200,000 artist budget open to Tennessee artists. The
motion was seconded by Chair Commissioner Matia Powell and the motion
passed unanimously.

d. ACTION ITEM: Pilot Mural Project (Budget)

Discussion regarding this project has been postponed to our August meeting.

e. ACTION ITEM: Bloomberg Grant Final Application and Site Visits (Budget)

Executive Director Daniel Singh provided an update: In an effort to
enhance our chances of securing the grant, we have allocated a budget of
under $10,000 for consulting services to streamline the extensive
application process, which has been notably extensive. This is the extent
of the current progress on this matter.

f. Update: Mill Ridge Park Public Art Project
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i. Public Art Project Manager Atilio Murga provided an update on the Mill
Ridge Park Public Art Project. He reported that while it nears completion,
some adjustments are necessary to complete the project before the
dedication. Power was not available to the artwork when the artists were
scheduled to complete their final programming test of the artwork. An
additional $6,300 is required to cover artist flights and additional site
work. Please disregard the dedication date mentioned in your materials,
as a slight delay may push it to August or later.

L. Executive Director’s Report
a. Updates on various matters, including Hiring, Capacity, Cultural Planning, and
others, which were to be presented by Daniel Singh in the Executive Director's
Report, have been postponed to the August Meeting.

L. New/Old Business
a. The Joint Meeting is August 17t 2023
b. The deliberation regarding the Chair's appointment for the Nominating
Committee has been rescheduled to the August meeting.

M. Adjourn Meeting
a. Chair Matia Powell adjourned the meeting at 2:53 PM, with Vice Chair
Commissioner Ellen Angelico seconding the motion for adjournment.
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Dear Mayor O'Connell and fellow arts commissioners.

It has been a pleasure to serve the city and the arts

community.

Recent death threats and intimidation against me and my
family have led me to send this letter of resignation from
the Metro Arts Commission.

I hope that the city unites to fund arts organizations and
individual artists. We can do a lot of equity if we fully fund
the arts. Thank you for all you do.

Will Cheek | ADAMS AND REESE e
Partner
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April 22, 2024

Members of the Metropolitan Board of Ethical Conduct
c/o Metropolitan Clerk’s Office

1 Public Square, Suite 205

Nashville, Tennessee 37201

SENT VIA EMAIL ONLY

Re: Ethics Complaint Against Mr. Will Cheek
Dear Members of the Board of Ethical Conduct:

This law firm represents Mr. Will Cheek, who is the subject of an ethics complaint filed by Lydia
Yousief (the “Complainant”) dated March 8, 2024, pertaining to Mr. Cheek’s alleged relationships
with arts organizations while acting as a former member of the Metropolitan Arts Commission.
Specifically, the Complainant, by incorporating excerpts from a March 4, 2024, Metropolitan
Human Relations Commission report, alleges that Mr. Cheek’s on-the-record disclosure includes
Oz Arts as an organization for which he provided pro bono legal services but failed to recuse
himself at the August 17, 2023, Arts Commission meeting regarding funding for mid-size arts
organizations.

On April 5, 2024, the Metropolitan Board of Ethical Conduct voted to hold a hearing to determine
whether one allegation, if proven true, could amount to a violation of Section 2.222.020(0) of the
Standards of Conduct applicable to members of Metropolitan boards and commissions. Included
with this letter is a sworn affidavit from Mr. Cheek attesting that he was not engaged in any
employment or outside activities at the time of the August 17, 2023, Arts Commission vote that
could have impacted his independent judgment regarding whether to fund the mid-sized arts
organizations, and therefore voting on the matter could not be a violation of the Standards of
Conduct.

Atlanta | Austin | Birmingham | Boston | Century City | Charlotte | Chattanooga | Chicago | Dallas | Denver | Fort Lauderdale
Fort Worth | Houston | Jacksonville | Los Angeles | Miami | Nashville | New York | Orange County | Orlando | Philadelphia
Portland | Richmond | San Francisco | Stamford | Tallahassee | Tampa | Tysons
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Although Mr. Cheek at one time did provide pro bono legal services to Oz Arts in his capacity as
a lawyer, that representation ended in 2021, some two years before the alleged violation.

Section 2.222.020(0) of the Standards of Conduct makes it a violation for employees (including
members of Metropolitan boards and commissions) to “accept other employment or engage in
outside activities which might impair their independent judgment in the performance of their
public duty.” The phrases “accept other employment” and “engage in outside activities” are actions
that are taken within the same time period as an official vote that could impair judgment, not prior
representation of a client two years before.

At the time of the August 17, 2023, Arts Commission, Mr. Cheek was not employed nor did he
engage in any outside activities that could have impaired his independent judgment pertaining to
the mid-sized arts organizations. Mr. Cheek did recuse himself from the vote to fund the large arts
organizations because of his pro bono representation and relationships, but such representation and
relationships do not extend to the mid-sized arts organizations.

We therefore respectfully request that you dismiss the ethics complaint against Mr. Cheek.

Sincerely,

G Cop

Jon Cooper
Holland & Knight

#501667210_v1



METROPOLITAN BOARD OF ETHICAL CONDUCT

METROPOLITAN NASHVILLE AND DAVIDSON COUNTY, TENNESSEE

AFFIDAVIT OF WILL CHEEK

I, Will Cheek, being first duly sworn, depose and state as follows:

1. I 'am over the age of eighteen (18) years and have personal knowledge of the facts
set forth herein.
2. I'served on the Metropolitan Nashville Arts Commission (the “Commission”) from

2019 until March 15, 2024. I previously served on the Commission from approximately 2004 until
2008. I served as Chair of the Commission from approximately 2006 until 2007.

3. On August 17,2023, I voted in the affirmative on a motion pertaining to the funding
of mid-sized arts organizations, which included funding for Oz Arts. I abstained from voting on
the motion to approve the funding for large arts organizations because I represented one or more
of the organizations that were awarded funding, on a pro bono basis as legal counsel for liquor
licensing.

4. I have previously proxéided pro bono legal advice to Oz Arts pertaining to liquor

licensing and beer permitting in my capacity as a lawyer. Again, I was never paid for my legal

advice by Oz Arts.

5. I have not provided any legal advice nor had any affiliation with Oz Arts since
2021.

6. I'was not pro bono legal counsel to Oz Arts or any other mid-sized arts organization

at the time of either the July 20 or August 17, 2023 Commission votes.



7. I did not serve on a board of directors of any of the arts organizations that were
awarded funding in 2023. Further, I was not employed by or had any relationship with the mid-
sized arts organizations that were awarded funding. My only relationships were with large arts
organizations, to which I abstained from the Commission vote.

8. Section 2.222.010 of the Metropolitan Code defines “employee” as “any official,
whether elected or appointed, officer, employee or servant, or any member of any board, agency,
commission authority or corporation (whether compensated or not), or any officer, employee or
servant thereof, of the Metropolitan Government of Nashville and Davidson County.”

D, Section 2.222.020(0) of the Metropolitan Code makes it a violation of the ethical
standards for employees to “accept other employment or engage in outside activities which might
impair their independent judgment in the performance of their public duty.”

10. At the time of the August 17, 2023, Commission vote, I was not employed by, nor
was I engaged in any “outside activities” with, Oz Arts or any of the other mid-sized arts
organizations that were awarded funding.

11. Further, at the time of the August 17, 2023, Commission vote, I was not employed
by, nor was I engaged in any “outside activities” that could have impaired my independent
judgment in the performance of my duty as a member of the Commission voting to fund mid-sized
arts organizations.

AFFIANT FURTHER SAYETH NOT.

o S
WIL-€EEK

Sworn to before me this 19th day of April, 2024.
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