Tod O’Donoghue
- General Counsel, Insituform
lnS’thO”m 17988 Edison Avenue Phone: 636-530-8797
- L \ Shielding the World’s Chesterfield, MO 63005 Fax:  636-898-5158
Techno /UU ies, LLG Infrastructure Www.aegion.com E-mail: todonoghue@aegion.com

October 16, 2013

VIA EMAIL (jeff.gossage@nashville.gov)
AND FEDERAL EXPRESS ONLY

Jeff Gossage
Purchasing Agent
Procurement Division
Lindsley Hall

730 Second Ave., South
Nashville, TN 37219

RE: Shelby Park Rehabilitation — Area 3 — Greenland Avenue RFQ 629873 (the
“Project”)

Bid Protest of Notice of Intent to Award to Layne Inliner

Dear Mr. Gossage:

In accordance with Title 4, section 4.36.110(A) of the Nashville and Davidson County
Procurement Code (“Procurement Code’) Insituform Technologies, LLC (“Insituform”) hereby
submits its protest of the Metro Government of Nashville and Davidson County’s (“Nashville
Metro”) Notice of Intent to Award the above referenced Project to Layne Inliner (“Layne™).
Insituform’s protest is based on the following:

1) Layne failed to name any subcontractors who are certified to install the approved lateral
lining technologies, nor is Layne certified as required by the Contract Specification
Section 33 01 88.

2) Additionally, Layne greatly increased the dollar value of the subcontract work allegedly
to be performed by CraftCo, LLC (“CraftCo”) while specifically stating on its
Subcontractor Report that CraftCo would only be performing “Excavation/Pavement
Restoration.”

Layne Did Not List A Subcontractor to Perform the Lateral Lining Work

A review of the Subcontractor Report submitted by Layne reveals that Layne listed only
two (2) subcontractors:
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1. CK Masonry Co. Inc. (“CK Masonry”), at $228,450, for “Manhole
Rehabilitation;” and

2. CraftCo, at $3,520,738, for “Excavation/Pavement Restoration.” (A copy of
Layne’s Subcontractor Report is attached hereto and incorporated herein by
reference.)

In light of the information above from Layne’s Subcontractor Report, the clear
implication is that Layne will self-perform the lateral lining work on the Project, which are Bid
Item Nos. B-10 and B-11 on the Bid Form. Per Layne’s Bid Form, those two bid items total
$2,490,000 out of Layne’s total bid amount of $5,718,975.

Part 2.01(G) of Section 33 01 88 (Sewer Service Lateral Lining) of the Project
Specifications provides the following:

The service lateral lining shall be manufactured and installed by T-Liner
by LMK Technologies; SCS+L by BLD Services, LL.C; epros DrainMtH
System by Trelleborg Pipe Seals Milford, Inc.; or approved equal.

Based on the language above, for this Project only certified installers of the products
listed are permitted to perform the lateral lining work, or the Contractor, such as Layne, must go
through the process to have Metro Nashville agree that there is an “approved equal” lateral lining
product, prior to the bid opening. As to the first option, Insituform has confirmed with the
aforementioned product manufacturers that neither Layne nor either of its listed subcontractors is
is a certified installer of any of the approved products/technologies. The second option does not
appear to be viable for Layne since Metro Nashville did not issue an addendum adding the lateral
lining product Layne would install to the approved list. Thus, Insituform contends that Layne’s
bid should be deemed incomplete and nonresponsive as it clearly does not meet the minimum
Project requirements as detailed in the Specifications for the lateral lining portion of the Project.

Layne’s Listing of SBE Contractors Needs Additional Scrutiny

Based on its involvement and knowledge of prior bids in the Nashville Metro area,
Insituform understands that Underground Eyes is one of the few Nashville Metro-certified SBE
contractors that is also certified to install an approved lateral lining product. All three of the
bidders on this Project have consistently included Underground Eyes as their lateral lining
subcontractor and CK Masonry as their manhole rehabilitation subcontractor in prior Nashville
Metro bids. In addition, SAK and Layne generally also include CraftCo as their subcontractor
for excavation. Insituform has reviewed the three bids submitted for the Project and confirmed
that both SAK and Layne named CraftCo and CK Masonry in their bids. In addition, both SAK
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and Insituform included Underground Eyes in their respective bids for the Project, although
Underground Eyes had inadvertently failed to renew its SBE certification. As detailed below,
Insituform and SAK listed very similar amounts for CK Masonry, while Layne’s amount for CK
Masonry was the exact same number as SAK. Although Insituform has a higher dollar value for
Pipe Works Plus (our excavation subcontractor) than SAK for CraftCo, as explained in the chart
below, that difference arises from Insituform’s intent for Pipe Works Plus to install the cleanouts
rather than Underground Eyes, as SAK appears to have directed. Indeed, the total in
Insituform’s bid for Pipe Works Plus and Underground Eyes, $3,351,325, is only $105,512
higher than SAK’s total of $3,245,813 for CraftCo and Underground Eyes. In stark contrast,
Layne did not list Underground Eyes but instead included a significantly higher dollar value for
CraftCo’s scope of work, which supposedly is limited to only “Excavation/Pavement
Restoration.” When reviewing the Subcontractor Reports for the three bidders, the following is

the result:
C K Masonry | CraftCo, LL.C Underground Eyes Total Base Bid:
Insituform | $222,200 Used Pipe Works | $2,205,825 (Pipe Works $5,636,195
Bid Plus - $1,145,500 | Plus performed cleanout
(included installs)
cleanout installs)
SAK Bid $228,450 $570,000 $2,675,813 (likely $5,633,925
includes cleanouts)
| Layne Bid | $228,450 $3,520,738 $0 $5,718,975

In light of the fact that the bidders for this Project used the same subcontractors and
appear to have received similar bids, the difference between the highest and lowest base bids for
this Project is approximately $85,050.00. The natural assumption would be that the line item
costs for the majority of the scope of work would be substantially similar. Assuming this is true,
it is peculiar that Layne listed CraftCo’s dollar value of work in an amount that is nearly
$3,000,000 greater than the number listed by SAK. Taking into account the fact that Layne did
not name Underground Eyes as a subcontractor for this bid (nor any other lateral lining
subcontractor), one explanation for the total base bids to be substantially similar, is that Layne
may have inappropriately included work that would have been performed by Underground Eyes
(or its equivalent) within CraftCo’s alleged scope of work and subsequent SBE dollar total.
While that explanation may be plausible, it ignores the clear and unambiguous statement by

Layne in the Subcontractor Report that CraftCo would be performing only

“Excavation/Pavement Restoration.”

Moreover, if Layne is to self-perform the lateral lining work (as its bid seems to indicate),
Layne’s bid simply does not make mathematical sense:
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NOTE: All dollar amounts taken from Layne's Bid Form and Subcontractor

Report

CK Masonry . $228,450 Manhole Restoration

CraftCo $3,520,738 Excavation/Pavement Restoration
Bid Item A-1 $150,000 Mobilization/Erosion Control

Bid Item A-2 $35,000 Several Incidental Iltems

Bid Items B-1 thru B-5 $1,535,930 CIPP Related Items

Bid Item B-10 $637,500 Layne Self-Perform??

Bid Item B-11 $1,852,500 Layne Self-Perform??

Allowances C-1 thru C-5 $225,000
Total $8,185,118
Layne's Total Bid Price $5,718,975

Overstated by $2,466,143

In light of the above, Metro Nashville may need to recalculate Layne’s SBE participation
amount. Assuming Underground Eyes is to perform the lateral lining as a subcontractor to
CraftCo, then Layne may not be given credit for Underground Eyes’ scope of work because, as
mentioned above, Underground Eyes failed to renew its SBE certification. It is Insituform’s
belief that a correct calculation of Layne’s and Insituform’s actual SBE participation would
result in Insituform being deemed the Apparent Low Bidder, or Layne’s bid being deemed
nonresponsive for overstating its SBE participation.

Please understand it is not Insituform’s intention to strain its relationship with Nashville
Metro. Nevertheless, Insituform requests that Nashville Metro inquire of Layne as to whether
Layne will self-perform the lateral lining work, and if so, what is the true scope of work to be
completed by CraftCo. If Nashville Metro’s inquiry leads to a determination that information
provided by Layne was inaccurate and/or misleading, Nashville Metro should deem Layne’s bid
nonresponsive. Please feel free to contact the undersigned to discuss this matter further.

Insituform reserves all rights.
Very truly yours,

INSITUFORM TECHNOLOGIES, LLC

ﬁM

Tod O’Donoghue
General Counsel

Enclosures
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CC: Rick Brown, Nashville Metro Assistant Purchasing Agent (via email only)
rick.brown@nashville.gov

Genario Pittman, Nashville Metro Buyer (via email only)
genario.pittman@nashville.gov
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